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On Sept. 11th, Sen. Brown (D-OH) introduced S. 2797, the Clean Water Affordability Act of 
2014. The bill would amend the CW A and allow EPA to make grants directly to local or 
regional authorities and provide a 75-25 cost share for municipalities to use for planning, design, 
and construction of treatment works to control combined and sanitary sewer overflows. The bill 
explicitly adds integrated planning to the CW A Sect. 402 permitting section and would 
require EPA to prioritize the funding and permitting of water quality projects along with 
extending permits up to 25 years if the permitee has an approved integrated plan. The bill allows 
utilities with approved long-term control plans to modify those plans to incorporate green 
infrastructure and allow up to 30 years to meet compliance obligations under their plan. The bill 
also requires EPA to revise the current affordability guidance and establishes new criteria that 
must be considered when determining both affordability and an implementation schedule. 

OECA Activity: 

This week PLCD coordinated with OCEFT and OCIR' s State Relations Office to respond to 
inquiries from State Senator Dotzenrod (D-ND) about the operation of North Dakota's Pesticides 
Programs. The inquiry stems from a 2010 pesticide drift incident which the North Dakota state 
regulator originally investigated and found no violations followed by a subsequent EPA 
investigation that determined there was no federal case. PLCD will assist with coordinating 
EPA's written response to State Senator Dotzenrod's questions when they are received. 

Nate Folkemer 

EPA, Office of Enforcement and Compliance Assurance 

Policy & Legislative Coordination Division 

WJC-S, Room 52078 

1200 Pennsylvania Ave., NW 

MC: 2201A 

Washington, DC 20460 
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Tel: (202) 564-0668 

This email may contain material that is enforcement sensitive, privileged, and/or work product for the sole 
use of the intended recipient. Any review, reliance, distribution by others, or forwarding without express 
permission is strictly prohibited. If you are not the intended recipient please contact the sender and 
delete all copies. 
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To: Kaufman, Craig[kaufman.craig@epa.gov]; Giles-AA, Cynthia[Giles-AA.Cynthia@epa.gov]; 
Miles, Erin[Miles.Erin@epa.gov] 
From: Tozzi, Lauren 
Sent: Wed 8/6/2014 3:51:58 PM 
Subject: RE: GHG review of Corpus Christi LNG project 
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From: Kaufman, Craig 
Sent: Wednesday, August 06, 2014 11:50 AM 
To: Giles-AA, Cynthia; Miles, Erin; Tozzi, Lauren 
Subject: RE: GHG review of Corpus Christi LNG project 

From: Kaufman, Craig 
Sent: Wednesday, August 06, 2014 11:44 AM 
To: Giles-AA, Cynthia; Miles, Erin; Tozzi, Lauren 
Subject: RE: GHG review of Corpus Christi LNG project 
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E·PA calls for 
GHG review of 
Corpus Christi 
LNG project 
BY JIM DAY 

Continuing an ongoing interagency 
struggle over the climate change and oth
er environmental impacts of expanding 
Y"r,... --.L-~---li --- ---- ___ _., __ .... 'I_- -----~---------- --- - ...._ I • 
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From: Giles-AA, Cynthia 
Sent: Wednesday, August 06, 2014 11:41 AM 
To: Miles, Erin; Kaufman, Craig; Tozzi, Lauren 
Subject: Fw: GHG review of Corpus Christi LNG project 

From: Giles-AA, Cynthia 
Sent: Wednesday, August 6, 2014 11:27:19 AM 
Cc: Huffman, Linda 
Subject: Fw: GHG review of Corpus Christi LNG project 

From: Dickerson, Aaron 
Sent: Wednesday, August 6, 2014 11:21:32 AM 
To: Giles-AA, Cynthia 
Subject: GHG review of Corpus Christi LNG project 

Hi Cynthia 

Gwen is getting a call from the Chief of Staff at DOE later today on this. Are you free to give 
her a call around 12:00 today? 
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EPA calls for GHG review of Corpus Christi LNG project. .. (cont'dtromp.1J 

ment (EIS) that gave a favorable review of the 

Corpus Christi LNG project~ EPA recommend
ed that FERC incorporate two recent studies 

prepared by the Department of Energy on the 

upstream impacts and lifecycle greenhouse 

gas (GHG) effects of LNG export projects~ 

EPA's comments are similar to those made 
last month by DOE in its conditional authoriza

tion of the Oregon LNG project, in which DOE 

said it would consider the effects of increased 
gas production and the potential rise in green

house gas emissions caused by LNG exports if 
.FERC chose not to review those issues. 

Several supporters of LNG export projects 
have urged FERC and the DOE not to use 
those studies in deciding whether to approve 

the LNG projects, asserting that delving into 

those broad and contentious issues could lead 

to long regulatory delays, as has happened 

with the State Department's review of the 
controversial Keystone XL oil sands pipe~ 

line. The pipeline's potential impacts on U.S~ 

greenhouse gases. was a central issue in the 
Keystone XL review and may factor in Presi

dent Obama's decision in 2015 on whether to 

grant Keystone XL a permit to cross the U.S .. 

border with Canada. 

In its comments released Monday, EPA 

classified FERC,s draft EIS of the Corpus 
Christi project as containing "insufficient 
information." 

"EPA's review identified a number of po~ 
tential adverse impacts to aquatic resources, 
air quality, environmental justice populations 
and wetlands. In addition, the draft does not 

contain enough information to fully consider 
environmental justice, wetlands, indirect ef

fects. and greenhouse gas emissions,'' wrote 

Craig Weeks, the chief of EPA Region Six's Of

fice of Planning and Coordination in Dallas. 
Specifically, EPA noted that both FERC and 

DOE have determined that LNG exports will 
lead to increased gas production and its associ
ated environmental impacts, and that the gas 

produced eventually will cause greenhouse gas 
emissions when it is transported and bumecl 

l'EPA suggests FERC consider the poten
tial for increased natural gas production as a 

result of the proposed [Corpus Christi] LNG 

terminal and the potential for environmental 
impacts associated with these potential in
creases," EPA wrote. 

FERC has declined to consider increased 
gas production or lifecyde greenhouse gas 

impacts in its environmental reviews of LNG 

export projects under the National Environ-

mental Policy Act (NEPA), saying those issues 

are outside the scope of FERC's responsibili
ties when authorizing the construction and 
siting of projects. 

EPA and environmental groups have 

pushed for such analyses in other recent envi
ronmental reviews. 

So- far, FERC has authorized three facili

ties-Cheniere's Sabine Pass LNG, Sempra's 

Cameron LNG and the Freeport LNG proj

ect-and granted a favorable environmental 
assessment to Dominion Cove Point LNG. 

Only Sabine Pass has received final DOE 

authorization to export LNG to non-free 

trade agreement nations, and six others have 
received conditional DOE authorizations. In 
proposed procedural changes, DOE has in
dicated it only will review the more than 20 

other pending applications after they have 

gone through the NEPA process, and DOE 

plans to conduct further socio-economic 
analyses ofhigher LNG export scenarios. 

EPA also noted that the draft EIS did not 
contain an aquatic resources mitigation plan, 

leaving open questions about FERC's deter~ 

mination that the project would not have a 

significant impact on wetlands. EPA said the 

project would result in a net loss of wetlands. 

-© 2014 lHS • Federal copyright law prohibfts unauthorized reproduction by any means and imposes fines of up to $150.000 for violations. 
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To: Giles-AA, Cynthia[Giles-AA.Cynthia@epa.gov]; Starfield, 
Lawrence[Starfie ld. Lawrence@epa .gov] 
Cc: Badalamente, Mark[Badalamente.Mark@epa.gov]; Bartlett, Keith[Bartlett.Keith@epa.gov]; 
Bunnell, Julia[Bunneii.Julia@epa.gov]; Conger, Nick[Conger.Nick@epa.gov]; Emmerson, 
Caroline[Emmerson.Caroline@epa.gov]; Folkemer, Nathaniei[Folkemer.Nathaniel@epa.gov]; Frank, 
William[Frank.William@epa.gov]; Hayes, Declan[Hayes.Declan@epa.gov]; Herz, 
Marion[Herz. Marion@epa .gov]; Hessert, Aimee[Hessert.Aimee@epa .gov]; Kabler, 
Lauren[Kabler.Lauren@epa.gov]; Kling, David[Kiing.Dave@epa.gov]; Lastra, 
Julie[Lastra.Julie@epa.gov]; Layne, Kenda[Layne.Kenda@epa.gov]; Miles, Erin[Miles.Erin@epa.gov]; 
Newman, Daniei[Newman.Daniel@epa.gov]; Page, Jeffrey[Page.Jeffrey@epa.gov]; Previ, 
Caroline[Previ.Caroline@epa.gov]; Rader, Cliff[Rader.Ciiff@epa.gov]; Senn, John[Senn.John@epa.gov]; 
Swack, David[Swack.David@epa.gov] 
From: Folkemer, Nathaniel 
Sent: Wed 6/18/2014 8:24:30 PM 
Subject: PLCD Weekly Leg. Report for the week of June 16, 2014 

OAP-PLCD Capitol Hill Report 

Week of June 16th, 2014 

Congressional Action: 

On June 17th, the full House Judiciary Committee passed (17-10) H.R. 4874, the 
Searching for and Cutting Regulations that are Unnecessarily Burdensome Act 
(SCRUB Act) after defeating all Democratic amendments to the bill. The bill that would 
create a Commission tasked with determining which rules should be repealed or 
eliminated because they are ineffective, too costly or outdated. The Commission would 
develop lists of regulations to be repealed, submit the list to Congress for approval and 
upon approval by Congress of a joint resolution the Agency responsible for each rule 
will have 60 days to repeal the designated rules. The bill would establish "Cut-Go 
Procedures" so for every new rule an agency issues, they must offset the cost of the 
new rule by repealing other rules within the agencies body of rules ensuring a net 
reduction in the total cost on the economy by the agencies rules, but do not allow for 
consideration of benefits. The bill also requires each new final rule to include a plan for 
the agency to review the rule within 10 years of promulgation. Section (k) of the bill 
would authorize transferring funds from each agency that has rules subject to review by 
the Commission "up to 1 percent or $25,000,000, whichever is greater" from unobligated 
amounts in future years. 

On June 18th, the Senate Natural Resources Committee passed (12-10) the Keystone 
XL Pipeline Approval Act, a bill, authorizing construction of the Keystone XL pipeline. 
The bill is very similar to S. 2280 introduced by Sen. Hoeven (R-ND) back in May. The 

000271 PST DeliverableOOOO 1335 



EPA-HQ-2015-004767 Interim 3 

bill determines the Final EIS issued in January 2014 is deemed to fully satisfy all NEPA 
and ESA requirements. The bill gives the D.C. Circuit exclusive jurisdiction over any civil 
action associated with any federal agency action, including permits issued to construct 
the project. 

On June 18th, the House Appropriations Committee passed the FY 2015 Energy and 
Water Appropriations Bill. The bill includes a policy rider in Section 106 prohibiting the 
Corps from using any appropriated funds to "develop, adopt, implement, administer, or 
enforce any change" in federal jurisdiction over waters protected by the CWA. The 
spending prohibition is an attempt to stop the Corps from moving forward with the 
currently proposed joint Corps I EPA Waters of the U.S. rule. The bill in Section 105 
prohibits the Corps from spending any appropriated money to change the definition of 
"fill material" or "discharge of fill material" under the CWA. Rep. Moran (D-VA) offered 
amendments to strike both of the CWA policy riders, the "fill material" definition rider in 
Section 105 failed by voice vote and CWA jurisdiction rider in Section 106 failed (18-
31 ). 

On June 20th, The House Natural Resources Subcommittee on Energy and Mineral 
Resources will hold a hearing on two bills aimed at speeding up the permitting process 
for natural gas pipelines on federal lands. The first bill is H.R. 1587, the Energy 
Infrastructure Improvement Act which would make it easier for pipeline companies to 
build in national parks and other federal lands. The bill would authorize the Interior 
Department to approve construction of oil and natural gas pipelines through protected 
areas. Companies would still have to comply with NEPA and the ESA. H.R. 4293, the 
Natural Gas Gathering Enhancement Act (which is identical to S. 2112) would 
exempt from NEPA certain natural gas gathering lines and associated compressor units 
installed to transport gas production associated with wells drilled for crude oil production 
to a processing plant. The bill applies to Federal lands and Indian lands except those 
areas within the National Park System, National Wildlife Refuge System, and the 
National Wilderness Preservation System. The bill creates a categorical exclusion from 
NEPA for right of ways if they are in a field or unit where land use plans or prior NEPA 
documents analyzed transport of natural gas as a reasonably foreseeable activity and 
the lines are located adjacent to existing disturbed areas. The bill also requires the 
Secretaries of Agriculture and Interior to issue rights of way permits for gas gathering 
lines within 30 days and oil gathering lines within 60 days. 

New Legislation: 
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On June 121
h, Rep. Gibbs (R-OH) introduced H.R. 4854, the Regulatory Certainty Act 

of 2014, a bill that would amend Section 404(c) of the CWA to limit when EPA can veto 
a Corps issued 404 permit. The bill would only allow EPA to veto a Corps permit to the 
time period between when the Corps notifies EPA that it has completed processing of a 
permit application and when the Corps issues a permit. The bill requires that the time 
period when EPA can veto a permit be at least 30 days. 
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To: Giles-AA, Cynthia[Giles-AA.Cynthia@epa.gov]; Starfield, 
Lawrence[Starfield. Lawrence@epa .gov] 
Cc: Badalamente, Mark[Badalamente.Mark@epa.gov]; Bartlett, Keith[Bartlett.Keith@epa.gov]; 
Bunnell, Julia[Bunneii.Julia@epa.gov]; Conger, Nick[Conger.Nick@epa.gov]; Frank, 
William[Frank.William@epa.gov]; Gentile, Laura[Gentile.Laura@epa.gov]; Hayes, 
Declan[Hayes.Declan@epa.gov]; Herz, Marion[Herz.Marion@epa.gov]; Hessert, 
Aimee[Hessert.Aimee@epa.gov]; Kabler, Lauren[Kabler.Lauren@epa.gov]; Kling, 
David[Kiing.Dave@epa.gov]; Lastra, Julie[Lastra.Julie@epa.gov]; Layne, Kenda[Layne.Kenda@epa.gov]; 
Miles, Erin[Miles.Erin@epa.gov]; Page, Jeffrey[Page.Jeffrey@epa.gov]; Previ, 
Caroline[Previ.Caroline@epa.gov]; Rader, Cliff[Rader.Ciiff@epa.gov]; Swack, 
David[Swack.David@epa.gov]; Bromm, Susan[Bromm.Susan@epa.gov]; Folkemer, 
Nathaniei[Folkemer.Nathaniel@epa.gov]; Hessert, Aimee[Hessert.Aimee@epa.gov]; Tozzi, 
Lauren[Tozzi.Lauren@epa.gov]; Nguyen, Loan[Nguyen.Loan@epa.gov]; Tripathi, 
Arati[Tripathi.Arati@epa.gov] 
From: Emmerson, Caroline 
Sent: Thur 5/8/2014 8:19:41 PM 
Subject: FYI: PLCD Weekly Leg. Report for the week of May 5, 2014 

OAP-PLCD Capitol Hill Report 

Week of May 5th, 2014 

Congressional Action: 

On May 6th, the House passed by voice vote, H.R. 2919, the Open Book on Equal 
Action to Justice Act, a bill that would amend the Equal Access to Justice Act to 
require all federal agencies report to Congress and make available online the number, 
nature, and amount of money paid to litigants for fees and other expenses under the 
act. Unlike other recent bills attempting to eliminate or reducing attorney fee awards 
paid to environmental groups who sue federal agencies, this bill only requires reporting 
of payments and does not make any changes to the application of the underlying law. 

On May 8th, the House Energy and Commerce Committee passed, by a bipartisan vote 
of 31 -19, H.R. 3301, the North American Energy Infrastructure Act. The bill would 
impact cross border energy projects, waive NEPA by classifying approval or 
construction of a cross border pipeline or transmission project as not being a "major" 
Federal action, eliminate the need to obtain a Presidential permit, and require approval 
within 120 days unless the project is not in the national security interests of the United 
States. 
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New Legislation: 

On May 15
\ Sen. Hoeven (R-ND) introduced S. 2280, a bill to approve the Keystone XL 

pipeline and deems the Final Supplemental EIS issued in January 2014 as satisfying all 
NEPA requirements and any other provisions of federal law that requires federal agency 
consultation or review. The bill provides the DC Circuit Court direct jurisdiction for all 
legal challenges of any federal agency action regarding the pipeline, including any 
permit, right-of-way and other action taken to construct the pipeline. 

On May 1st, Rep. Duffy (R-WI) introduced H.R. 4549, the Strong Forests Grow Strong 
Communities Act of 2014, a bill requiring the Forest Service manage national forest 
units to ensure at least 50% or more of the sustained yield of forest material is 
harvested each year. If the Forest Service fails to meet the volume requirement for five 
or more years, then a state can choose to take over management of the national forest 
unit through a cooperative agreement with the Forest Service. If a state takes over 
management, then "State environmental, wildlife, and land management laws shall 
supersede Federal" law, including NEPA and the CWA. 
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To: 
Cc: 
From: 
Sent: 
Subject: 

EPA-HQ-2015-004767 Interim 3 

Giles-AA, Cynthia[Giles-AA.Cynthia@epa.gov] 
Bromm, Susan[Bromm.Susan@epa.gov] 
Rader, Cliff 
Fri 4/18/2014 9:38:45 PM 
State Department Press Release 

http://www .state.gov /r/pa/prs/ps/20 14/04/224982.htm 

Keystone XL Pipeline Project Review Process: 
Provision of More Time for Submission of Agency 
Views 

Media Note 

Office of the Spokesperson 

Washington, DC 

April18, 2014 

Share 

On April 18, 2014, the Department of State notified the eight federal agencies specified 
in Executive Order 13337 we will provide more time for the submission of their views on 
the proposed Keystone Pipeline Project. 

Agencies need additional time based on the uncertainty created by the on-going 
litigation in the Nebraska Supreme Court which could ultimately affect the pipeline route 
in that state. 

In addition, during this time we will review and appropriately consider the unprecedented 
number of new public comments, approximately 2.5 million, received during the public 
comment period that closed on March 7, 2014. 

The agency consultation process is not starting over. The process is ongoing, and the 
Department and relevant agencies are actively continuing their work in assessing the 
Permit application. 
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The Permit process will conclude once factors that have a significant impact on 
determining the national interest of the proposed project have been evaluated and 
appropriately reflected in the decision documents. The Department will give the 
agencies sufficient time to submit their views. 

Cliff Rader 

Director, NEPA Compliance Division 

(202) 564-7159 
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To: Giles-AA, Cynthia[Giles-AA.Cynthia@epa.gov] 
Cc: Rader, Cliff[Rader.Ciiff@epa.gov]; Huffman, Linda[Huffman.Linda@epa.gov] 
From: Bromm, Susan 
Sent: Wed 4/16/2014 9:49:50 PM 
Subject: OFA Biweekly agenda 4-17-14 

{~~~~~~~~~~~~~~-<?!~~~-~~~~~~-~~~-~~~~~~~~~~~~~] 

Not Responsive 
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To: 
Cc: 
From: 
Sent: 
Subject: 

EPA-HQ-2015-004767 Interim 3 

Giles-AA, Cynthia[Giles-AA.Cynthia@epa.gov] 
Rader, Cliff[Rader.Ciiff@epa.gov] 
Bromm, Susan 
Fri 4/11/2014 6:40:38 PM 
Request for NID views- timing 

Attached is the memo from DOS, dated January 31; ninety days from January 31 would be May 
2. 

Also attached is the EO, which outlines the 90 days from date of request provision: 

"(c) All Federal Government officials consulted by the Secretary of State pursuant to paragraph 
(b )(ii) or (b )(iii) of this section shall provide their views and render such assistance as may be 
requested, consistent with their authority, in a timely manner, but not to exceed 90 days from 
the date of the request." 
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UNCLASSIFIED 
- 2-

The border facilities would be part of a proposed 875-mile pipeline and 
related facilities designed to transport up to 830,000 barrels per day of crude oil 
from Alberta, Canada and the Bakken shale formation in North Dakota and 
Montana. The pipeline would cross the U.S. border near Morgan, Montana and 
continue through Montana, South Dakota, and Nebraska, where it would connect 
to existing pipeline facilities near Steele City, Nebraska for onward delivery to 
Cushing, Oklahoma and the U.S. Gulf Coast region. 

TransCanada submitted this Presidential Permit application May 4, 2012. 
The Department released a final Supplemental Environmental Impact Statement 
(Final SEIS) January 31, 2014. A copy of the permit application is attached, and 
the application and Final SEIS are also available at http://www.keystonepipeline
xl.state.gov/. 

Executive Order 13337 directs the Secretary of State to refer the application 
and pertinent information to the heads of certain agencies to request their views, 
and authorizes the Secretary to consult with other interested federal and state 
officials as appropriate, before making a finding as to whether issuance of a permit 
to the applicant would serve the national interest. 

The Department is seeking interagency views as soon as possible consistent 
with Executive Order 13337 on any aspects of the application and whether 
issuance of the permit would serve the national interest. 

Please send your agency's views on the application through your agency's 
Executive Secretary to my attention. 

Thank you for your timely cooperation and assistance in this matter. 

Attachments: 

. // --:-- ~-- . 

/if-.-- . ---- I -- /" _____ / 
1 ohn R. Bass
Executive Secretary 

Tab 1 - TransCanada Keystone Pipeline, L.P.- Presid~ntial Permit 
Application 

Tab 2- E.O. 13337 

UNCLASSIFIED 
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Federal Register/Val. 69, No. 87/Wednesday, May 5, 2004/Presidential Documents 25299 

Presidential Documents 

Executive Order 13337 of Apri I 30, 2004 

Issuance of Permits With Respect to Certain Energy-Related 
Facilities and Land Transportation Crossings on the Inter
national Boundaries of the United States 

By the authority vested in me as President by the Constitution and the 
laws of the United States of America, including section 301 of title 3, 
United States Code, and in order to amend Executive Order 11423 of August 
16, 1968, as amended, and to further the policy of my Administration 
as stated in Executive Order 13212 of May 18, 2001, as amended, to expedite 
reviews of permits as necessary to accelerate the completion of energy pro
duction and transmission projects, and to provide a systematic method for 
evaluating and permitting the construction and maintenance of certain border 
crossings for land transportation, including motor and rail vehicles, that 
do not require construction or maintenance of facilities connecting the United 
States with a foreign country, while maintaining safety, public health, and 
en vi ron mental protections, it is hereby ordered as follows: 

Section 1. (a) Except with respect to facilities covered by Executive Order 
10485 of September 3, 1953, and Executive Order 10530 of May 10, 1954, 
the Secretary of State is hereby designated and empowered to receive all 
applications for Presidential permits, as referred to in Executive Order 11423, 
as amended, for the construction, connection, operation, or maintenance, 
at the borders of the United States, of facilities for the exportation or importa
tion of petroleum, petroleum products, coal, or other fuels to or from a 
foreign country. 

(b) Upon receipt of a completed application pursuant to paragraph (a) 
of this section, the Secretary of State shall: 

(i) Request additional information needed from the applicant, as ap
propriate, before referring the application to other agencies pursu
ant to paragraph (b)(ii) of this section; 

(ii) Refer the application and pertinent information to, and request the 
views of, the Secretary of Defense, the Attorney General, the Sec
retary of the Interior, the Secretary of Commerce, the Secretary of 
Transportation, the Secretary of Energy, the Secretary of Homeland 
Security, the Administrator of the Environmental Protection Agen
cy, or the heads of the departments or agencies in which the rel
evant authorities or responsibi I ities of the foregoing are subse
quently conferred or transferred, and, for applications concerning 
the border with Mexico, the United States Commissioner of the 
International Boundary and Water Commission; and 

(iii) Refer the application and pertinent information to, and request the 
views of, such other Federal Government department and agency 
heads as the Secretary of State deems appropriate. 

(c) All Federal Government officials consulted by the Secretary of State 
pursuant to paragraph (b)(ii) or (b)(iii) of this section shall provide their 
views and render such assistance as may be requested, consistent with 
their authority, in a timely manner, but not to exceed 90 days from the 
date of the request. 

(d) Should any of the Federal Government officials consulted pursuant 
to paragraph (b)(ii) or (b)(iii) of this section request from the Department 
of State additional information that is necessary for them to provide their 
views or to render such assistance as may be required, the time elapsed 
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between the date of that request for additional information and the date 
such additional information is received shall not be counted in calculating 
the time period prescribed in paragraph (c) of this section. 

(e) The Secretary of State may also consult with such State, tribal, and 
local government officials and foreign governments, as the Secretary deems 
appropriate, with respect to each application. The Secretary shall solicit 
responses in a timely manner, not to exceed 90 days from the date of 
the request. 

(f) Upon receiving the views and assistance requested pursuant to para
graphs (b) and (e) of this section, the Secretary of State shall consider, 
in light of any statutory or other requirements or other considerations, wheth
er or not additional information is needed in order to eva I uate the application 
and, as appropriate, request such information from the applicant. 

(g) After consideration of the views and assistance obtai ned pursuant 
to paragraphs (b) and, as appropriate, (e) and (f) of this section and any 
pub I ic comments submitted pursuant to section 3(a) of this order, if the 
Secretary of State finds that issuance of a permit to the applicant would 
serve the national interest, the Secretary shall prepare a permit, in such 
form and with such terms and conditions as the national interest may 
in the Secretary's judgment require, and shall notify the officials required 
to be consulted under paragraph (b)(ii) of this section of the proposed 
determination that a permit be issued. 

(h) After consideration of the views obtained pursuant to paragraphs (b) 
and, as appropriate, (e) and (f) of this section and any public comments 
provided pursuant to section 3(a) of this order, if the Secretary of State 
finds that issuance of a permit to the applicant would not serve the national 
interest, the Secretary shall notify the officials required to be consulted 
under paragraph (b)(ii) of this section of the proposed determination that 
the application be denied. 

(i) The Secretary of State shall issue or deny the permit in accordance 
with the proposed determination unless, within 15 days after notification 
pursuant to paragraphs (g) or (h) of this section, an official required to 
be consulted under paragraph (b)(ii) of this section shall notify the Secretary 
of State that he or she disagrees with the Secretary's proposed determination 
and requests the Secretary to refer the application to the President. In 
the event of such a request, the Secretary of State shall consu It with any 
such requesting official and, if necessary, shall refer the application, together 
with statements of the views of any official involved, to the President 
for consideration and a final decision. 

Sec. 2. (a) Section 1(a) of Executive Order 11423, as amended, is amended 
to read as follows: "Except with respect to facilities covered by Executive 
Order Nos. 10485 and 10530, and by section 1 (a) of the Executive Order 
of April 30, 2004, entitled "Issuance of Permits with Respect to Certain 
Energy-Related Facilities and Land Transportation Crossings on the Inter
national Boundaries of the United States" (the order of April 30, 2004), 
the Secretary of State is hereby designated and empowered to receive all 
applications for Presidential permits for the construction, connection, oper
ation, or maintenance, at the borders of the United States, of: 

(i) pipelines, conveyor belts, and similar facilities for the exportation 
or importation of all products, except those specified in section 
1 (a) of the order of Apri I 30, 2004, to or from a foreign country; 

(ii) facilities for the exportation or importation of water or sewage to 
or from a foreign country; 

(iii) facilities for the transportation of persons or things, or both, to or 
from a foreign country; 

(iv) bridges, to the extent that congressional authorization is not re
quired; 

(v) similar facilities above or below ground; and 
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(vi) border crossings for land transportation, including motor and rail 
vehicles, to or from a foreign country, whether or not in conjunc
tion with the facilities identified in (iii) above. 

(b) Section 1(b) of Executive Order 11423, as amended, is amended by 
deleting the text "(a)(iii), (iv), or (v)" and by inserting the text "(a)(iii), 
(iv), (v), or (vi)" in lieu thereof. 
Sec. 3. (a) The Secretary of State may provide for the pub I ication in the 
Federal Register of notice of receipt of applications, for the receipt of pub I ic 
comments on applications, and for notices related to the issuance or denial 
of applications. 

(b) The Secretary of State is authorized to issue such further rules and 
regulations, and to prescribe such further procedures, including, but not 
limited to, those relating to the International Boundary and Water Commis
sion, as may from time to time be deemed necessary or desirable for the 
exercise of the authority conferred by this order. 
Sec. 4. All permits heretofore issued with respect to facilities described 
in section 2(a) of this order pursuant to Executive Order 11423, as amended, 
and in force at the time of issuance of this order, and all permits issued 
hereunder, shall remain in effect in accordance with their terms unless 
and until modified, amended, suspended, or revoked by the appropriate 
authority. 

Sec. 5. Nothing contained in this order shall be construed to affect the 
authority of any department or agency of the United States Government, 
or to supersede or replace the requirements established under any other 
provision of law, or to relieve a person from any requirement to obtain 
authorization from any other department or agency of the United States 
Government in compliance with applicable laws and regulations subject 
to the jurisdiction of that department or agency. 

Sec. 6. This order is not intended to, and does not, create any right, benefit, 
or trust responsibility, substantive or procedural, enforceable at law or in 
equity by any party against the United States, its departments, agencies, 
instrumentalities, or entities, its officers or employees, or any other person. 

THE WHITE HOUSE, 
April 30, 2004. 
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To: Giles-AA, Cynthia[Giles-AA.Cynthia@epa.gov] 
Cc: Huffman, Linda[Huffman.Linda@epa.gov]; Rader, Cliff[Rader.Ciiff@epa.gov]; Miles, 
Erin[Miles.Erin@epa.gov]; Hessert, Aimee[Hessert.Aimee@epa.gov] 
From: Bromm, Susan 
Sent: Wed 3/19/2014 9:26:54 PM 
Subject: OFA Biweekly Agenda 

OF A Biweekly Agenda 

1. Keystone 

Not Responsive 

000271 PST Deliverable00001434 



EPA-HQ-2015-004767 Interim 3 

To: Giles-AA, Cynthia[Giles-AA.Cynthia@epa.gov]; KeyesFieming, 
Gwendolyn[KeyesFieming. Gwendolyn@e pa .gov] 
From: Wachter, Eric 
Sent: Tue 3/18/2014 6:10:07 PM 
Subject: RE: Keystone letter 

From: Giles-AA, Cynthia 
Sent: Tuesday, March 18, 2014 2:04PM 
To: Wachter, Eric; KeyesFieming, Gwendolyn 
Subject: RE: Keystone letter 

From: Wachter, Eric 
Sent: Tuesday, March 18, 2014 12:58 PM 
To: Giles-AA, Cynthia; KeyesFieming, Gwendolyn 
Subject: RE: Keystone letter 

Hi, 

Just wanted to check in on this. We have it in our correspondence queue pending action. 

Thanks, 

Eric 

-----Original Message----
From: Giles-AA, Cynthia 
Sent: Tuesday, February 18, 2014 6:23PM 
To: KeyesFieming, Gwendolyn 
Cc: Wachter, Eric 
Subject: RE: Keystone letter 

Sure. The good news is that he doesn't ask for a response. 
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-----Original Message-----

From: KeyesFieming, Gwendolyn 

Sent: Tuesday, February 18, 2014 5:55PM 

To: Giles-AA, Cynthia 

Cc: Wachter, Eric 

Subject: Fw: Keystone letter 

Cynthia, 

Eric received this & I wanted to reach out to you to get your input on how to handle. Can we 
discuss tomorrow? 

From: Dickerson, Aaron 

Sent: Tuesday, February 18, 2014 4:13:48 PM 

To: KeyesFieming, Gwendolyn 

Subject: Keystone letter 
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To: Giles-AA, Cynthia[Giles-AA.Cynthia@epa.gov] 
Cc: Pollins, Mark[Pollins.Mark@epa.gov]; Bahk, Benjamin[Bahk.Benjamin@epa.gov]; Theis, 
Joseph[Theis.Joseph@epa.gov]; Porter, Amy[Porter.Amy@epa.gov]; Rose, 
Cheryi[Rose. Cheryl@epa .gov] 
From: Shinkman, Susan 
Sent: Tue 3/11/2014 1:34:28 PM 
Subject: RE: Water Law News for March 5, 2014 

Cynthia, 

In response to your question about Mike Shapiro's testimony: 

The ERP contains three conditions for the low enforcement priority to apply: 1) the vessel 
received an extension from the Coast Guard, 2) the vessel is not in compliance with the ballast 
water discharge limit and 3) the vessel is otherwise in compliance with the other requirements of 
the VGP. 

Mike's oral testimony did not mention that the vessel be in compliance with the other provisions 
of the VGP but in his Q and A with Representative LoBiondo, Mike stated that the low 
enforcement priority would apply if the vessel has been granted an extension by the Coast Guard 
and the vessel is otherwise in compliance with its permit. So overall, his testimony and 
subsequent Q and A were consistent with the ERP. 

Thanks, 

Susan 

From: Giles-AA, Cynthia 
Sent: Wednesday, March 05, 2014 10:38 AM 
To: Shinkman, Susan 
Cc: Pollins, Mark 
Subject: FW: Water Law News for March 5, 2014 
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From: Turley, Jennifer 
Sent: Wednesday, March 05, 2014 10:18 AM 
To: Allnutt, David; Bogoshian, Matthew; Brown, Samuel; Chester, Steven; Cozad, David; Dierker, Carl; 
Dolph, Becky; Field, Stephen; Frankenthaler, Douglas; Frey, Bert; Gable, Kelly; Giles-AA, Cynthia; 
Harrison, Ben; Helwig, Amanda; lsales, Lydia; Jackson, Brooke-Sidney; Kaplan, Robert; Mackey, Cyndy; 
Michaud, John; Morgan, Jeanette; Moyer, Robert; Mulkey, Marcia; Muller, Sheldon; Murray, Suzanne; 
Nalven, Heidi; Rodrigues, Cecil; Ryan, Mark; Schaaf, Eric; Shapiro, Mike; Shepherdson, Melanie; Siegal, 
Tod; Silver, Meg; Starfield, Lawrence; Stern, Allyn; Theis, Joseph; Wade, Alexis; Walker, Mike; Ward, W. 
Robert; Yager, Scott; OGC WLO; Conger, Nick; Schramm, Daniel 
Subject: Water Law News for March 5, 2014 

Budget 
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Water infrastructure projects would take big hits through cuts to two agencies in the Obama 
administration's proposed budget for fiscal year 2015 .... 

Budget 

President Barack Obama's proposed $7.89 billion budget for the Environmental Protection Agency in 
fiscal year 2015 would cut funding for a pair of water infrastructure funds by $581 million .... 

Energy 

Secretary of Interior Sally Jewell said March 4 the Interior Department is working to secure permanent 
funding for the Land and Water Conservation Fund, which uses revenues from offshore oil and gas 
development to create national parks and ... 

Enforcement 

Odfjell Asia II Pte Ltd has agreed to pay $1.2 million in criminal penalties to settle allegations that it 
illegally discharged oily waste into international waters, the Justice Department announced March 4 
(United States v. Odfjell Asia ... 

International Issues 

Chevron Corp. won a federal court ruling March 4 that a multibillion-dollar pollution judgment issued in 
Ecuador was procured by fraud, making it less likely that plaintiffs will collect the $9.5 billion award 
(Chevron Corp. v. Danziger, ... 

Oil Spills 
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BP Pic must abide by the terms of a $9.2 billion settlement with victims of the Gulf of Mexico oil spill after 
failing to show that a claims administrator is misinterpreting the deal, the U.S. Court of Appeals for the 
Fifth Circuit affirmed March ... 

Water Pollution 

Delaware Gov. Jack A. Markell has proposed a plan to fund wastewater, stormwater and drinking water 
projects statewide by leveraging funds from a "clean water fee" to be imposed on residential, commercial 
and industrial. .. 

Water Pollution 

The Environmental Protection Agency won't actively pursue owners and operators of ships and boats that 
haven't installed technologies certified by the U.S. Coast Guard to control and treat ballast water, an 
agency official said ... 

Water Resources 

The Bureau of Reclamation announced the allocation of $44.3 million in fiscal year 2014 funding for water 
infrastructure projects in the West. ... 
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Inside EPA's Environmental Policy Report, 03/05/2014 

President Obama's fiscal year 2015 budget proposal for EPA would trim the agency's budget from $8.2 
billion in FY14 down to $7.9 billion, but the cuts are targeted mostly at its water infrastructure funds, with 
many other programs slated to receive a slight increase, including helping states implement EPA's 
greenhouse gas (GHG) rules. 

NOAA: 

Agency request would boost satellite 
funding, slash weather spending 

Emily Yehle, E&E reporter 

Published: Tuesday, March 4, 2014 

Environmental satellites again dominate the White House's fiscal2015 budget request for the National 
Oceanic and Atmospheric Administration, while the National Weather Service would absorb a significant 
cut. 

NOAA's satellite systems would get more than $2 billion in the proposal -- a sizable chunk of the agency's 
overall request of almost $5.5 billion. The overall request is about $200 million more than the $5.3 billion 
NOAA received under the omnibus spending bill for the current fiscal year. 

The focus on satellites comes as no surprise as NOAA struggles to launch new satellites on time and 
minimize a projected gap in weather data. In the past, lawmakers have generally acquiesced to the 
agency's request, though Republicans and Democrats have sharply criticized NOAA's handling of the 
procurement process. 

This year's omnibus allocated a little less than $2 billion to the satellite programs, the vast majority of 
which went to the Joint Polar Satellite System (JPSS) and Geostationary Operational Environmental 
Satellite R-Series (GOES-R). 

The former includes next-generation polar orbiting satellites, the first of which is set to launch in 2017. 
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Even if NOAA hits that date, it will be after the currently orbiting satellites have reached the end of their 
lives. With no redundancies or backups, a single failure can mean a gap in data collection. 

In the next few weeks, NOAA is expected to present a strategy that addresses the program's challenges, 
as per a request in the committee report attached to this year's omnibus. In the report, lawmakers also 
directed NOAA "to focus on the weather mission and to better address the weather gap in its fiscal year 
2015 budget." 

But the National Weather Service would receive less money in the budget proposal released today. The 
White House asks for $927 million for obligations for NWS, an almost $27 million cut from what the 
agency got in this year's omnibus. 

The NWS budget has been in flux since 2012, when NOAA officials told Congress that Weather Service 
officials had reallocated millions of dollars without the required congressional approval. Officials had taken 
money from capital accounts to pay for salaries. 

In its fiscal2014 proposal, NOAA requested a funding boost for NWS. But the 2015 proposal appears to 
set the budget back in line with previous years, making it unclear how officials plan to cover both salaries 
and capital improvements. 

The 2015 proposal also includes funding to update the Weather Service's information technology 
infrastructure "to improve system reliability, supercomputing capacity, and accommodate a substantial 
increase in satellite observations that will help to improve weather warnings and forecasts." 

It was unclear as of press time how much the fiscal 2015 request allocated for the National Ocean 
Service and the National Marine Fisheries Service programs, which have gotten short shrift in recent 
years. 

ARMY CORPS: 

Obama proposes significant cuts to 
agency budget 

Annie Snider, E&E reporter 

Published: Tuesday, March 4, 2014 

The Obama administration this morning proposed a 17 percent cut from last year's levels to the already 
cash-strapped Army Corps of Engineers' budget. 

In his fiscal2015 budget blueprint, President Obama proposed $4.5 billion for the civil works program that 
builds and maintains the nation's locks, dams, levees and ecosystem restoration projects. While 
presidential requests have frequently proposed cuts to the corps' budget in recent years, lawmakers 
eager for water resources projects in their districts usually add funding. 

Today's budget document said that the funds would be "focused on investments in areas that will yield 
high economic and environmental returns or address a significant risk to public safety." 
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The corps' construction account would see $1.1 billion under the budget request, down from $1.4 billion in 
last year's request. Seeing the civil works budget as a zero-sum game, conservative lawmakers are likely 
to again be frustrated with what they have in the past argued was the prioritization of ecosystem 
restoration programs in the president's budget. 

This year's request would send 5 percent of all construction funds to the long-running restoration effort in 
the Florida Everglades. Overall, ecosystem restoration in South Florida would see $128 million between 
the corps and the Interior Department budget requests. 

Ecosystem restoration efforts in the California Bay Delta, Chesapeake Bay, Great Lakes and Gulf Coast 
are also named by the administration as priorities. 

On the infrastructure side, the budget proposal includes the shift in funding for the embattled Olmsted 
lock and dam project on the Ohio River mandated by this year's omnibus spending bill, with the federal 
government now footing 75 percent of the cost for the long-overdue and over-budget project, as opposed 
to the usual 50 percent. 

The Inland Waterways Trust Fund, paid into by a 20-cent-per-gallon fuel tax for barge operators, usually 
funds the other half of major projects, but has been living hand-to-mouth. The barge industry itself has 
called for an increase to that fuel tax -- a proposal that was embraced last week by House Ways and 
Means Chairman Dave Camp (R-Mich.) in a broader tax reform package-- to help get more projects 
going. 

But critics say even that tax increase would leave the industry receiving a significant federal subsidy. The 
Obama administration this morning reiterated its stance, calling for a new user fee high enough "to 
sufficiently increase the amount paid by commercial navigation users to meet their share of the costs of 
activities financed from this fund." 

Operations and maintenance, meanwhile, would receive $2.6 billion under the Obama blueprint, a slight 
dip from last year's proposal. Budget documents said ports and navigation channels that see the most 
commercial use, such as the Mississippi and Ohio rivers and the Illinois Waterway, would be prioritized. 

DROUGHT: 

Plague of tumbleweeds inundates Colo. 

Published: Tuesday, March 4, 2014 

A fixture of old Western movies, tumbleweeds are creating a nuisance in Colorado this year amid record 
drought. 

Counties across Colorado have been chasing after hundreds of tumbleweeds this year, spending 
thousands of dollars to clear the weeds that can terrorize towns, block roads and sewers, almost bury 
homes, and create a major fire hazard. 

Local community groups are now calling for state and federal assistance to get rid of the weeds, which 
are so plentiful that some have merged into massive tumbleweeds 10 feet high and 6 feet deep. Some 
counties have spent more than $100,000 trying -- and failing -- to get rid of them. 

"They're like herding cats or maybe trying to catch balloons," said Tobe Allumbaugh, commissioner for 
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Colorado's Crowley County. "You hit them with the snowplow and they bounce away, then they move 
back in behind you. 

"You work 10 hours and all you've done is moved them around," he added. 

Many locals blame the region's crippling drought for the sudden influx of tumbleweed. Known as Russian 
thistle, the weeds grow at the roots of trees before detaching and rolling with the wind until something 
stops them. 

County officials have asked for state and federal aid and are looking for their own solutions, including 
retrofitting a combine to grind up the tumbleweeds and trying to push the problem into neighboring states. 

"We're trying to send them over to Kansas," said Cathy Garcia, president of a southern Colorado regional 
advocacy organization called Action 22. "It's not working" (Garrison Wells, ~l111J~~flli!~~~1[!:t, 
Feb. 23). - HG 

OIL AND GAS: 

Judge lambastes attorney in Ecuador 
case, says judgment against Chevron 
'procured by fraud' 

Jeremy P. Jacobs, E&E reporter 

Published: Tuesday, March 4, 2014 

A federal judge ruled today that environmental lawyer Steven Danziger fraudulently obtained a multibillion
dollar settlement against Chevron Corp. for pollution in Ecuador by manipulating that country's legal 
system with bribes and forged evidence. 

The ruling from U.S. District Judge Lewis Kaplan in Manhattan sharply criticizes the tactics Danziger and 
his team used to prosecute Chevron for contamination in Ecuador's Lago Agrio region that led to an $18 
billion ruling in 2011. 

An Ecuadorean court reduced the penalty to $9.5 billion last November, but Kaplan's ruling today makes 
it less likely the villagers Danziger represented will collect that money. 

In a nearly 500-page opinion, Kaplan called the case "extraordinary" and involving "things that normally 
come only out of Hollywood." 

He went on to criticize Danziger and his team in stark terms for coercing and bribing a judge and 
submitting manipulated evidence. 

"The wrongful actions of Danziger and his Ecuadorian legal team would be offensive to the laws of any 
nation that aspires to the rule of law, including Ecuador-- and they knew it," Kaplan wrote. 
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"If ever there were a case warranting equitable relief with respect to a judgment procured by fraud, this is 
it. II 

Danziger filed the lawsuit 20 years ago on behalf of Ecuadoreans seeking penalties for pollution caused 
by Texaco Petroleum Corp.'s operations there from 1964 to 1992. Chevron, the country's second-largest 
oil producer, acquired Texaco in 2001. 

Chevron, based in San Ramon, Calif., has steadfastly defended itself and immediately appealed the 
ruling in the South American court system. In February 2011, it filed racketeering charges against 
Danziger in New York. The company charged that Danziger and his team committed extortion 
r.::r'~""'""A/11'"" Feb. 2, 2011 ). Chevron claimed that Texaco had already paid $40 million to address the 

drilling pollution. 

After the ruling in Ecuador, the plaintiffs in the case, 47 farmers and fishermen, filed lawsuits in Brazil, 
Argentina and Canada seeking to seize Chevron's assets in those countries. A Canadian court has 
allowed the case there to move forward, but the others are still pending. 

Danziger became famous in the environmental movement, largely because of the documentary "Crude," 
which focused on his efforts. Actors Mia Farrow and Danny Glover, among others, have backed 
Danziger's campaign, but the film may have ultimately hurt his cause-- Chevron obtained extra footage 
from the movie during the trial and used it as evidence that he acted inappropriately. 

Danziger and his team have criticized Kaplan throughout the prolonged trial, claiming he was biased 
toward Chevron Aug. 1, 2012). 

In a statement, Danziger called the ruling "appalling" and said Kaplan "made it clear he would rule against 
us" well before the trial began. 

"We believe Judge Kaplan is wrong on the law and wrong on the facts and that he repeatedly let his 
implacable hostility toward me, my Ecuadorian clients, and their country infect his view of the case," 
Danziger said. "This decision is full of vitriol." 

Indeed, Kaplan called out Danziger and his associates for a misleading public relations campaign and 
sharply criticized their legal strategy, which he said included a $500,000 payment to an Ecuadorean 
judge. 

"There is no 'Robin Hood' defense to illegal and wrongful conduct," Kaplan said. "And the defendants' 'this
is-the-way-it-is-done-in-Ecuador' excuses -- actually a remarkable insult to the people of Ecuador-- do 
not help them," Kaplan wrote. 

"Even if Danziger and his clients had a just cause -- and the Court expresses no opinion on that-- they 
were not entitled to corrupt the process to achieve their goal." 

Chevron called the ruling a "resounding victory," saying in a statement that Kaplan's ruling "confirms that 
the Ecuadorian judgment against Chevron is a fraud and the product of a criminal enterprise." 

Danziger noted, however, that the ruling does not block enforcement of the Ecuadorean judgment, 
meaning the various lawsuits in other countries can continue to move forward. 

He claims Kaplan lacks jurisdiction to take any action on the ruling of a court from another country. 
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GULF SPILL: 

Appeals court orders BP to resume 
settlement payments 

Published: Tuesday, March 4, 2014 

A federal appeals court yesterday ruled that BP PLC must resume its payment of business-loss claims 
from the 2010 Deepwater Horizon disaster. 

The energy giant must abide by the terms of its $9.2 billion settlement and make payments to businesses 
that were indirectly damaged by the massive oil spill in the Gulf of Mexico, the 5th U.S. Circuit Court of 
Appeals in New Orleans said. 

"We conclude the settlement agreement does not require a claimant to submit evidence that the claim 
arose as a result of the oil spill," U.S. Circuit Judge Leslie Southwick wrote for the majority. "There is 
nothing fundamentally unreasonable about what BP accepted but now wishes it had not." 

The payments were placed on hold in December 2013 while BP argued that the claims process was 
fraudulent. BP spokesman Geoff Morrell said the company was considering its next legal move in light of 
the new ruling. 

The company "is considering its appellate options," Morrell said (Calkins/Feeley, J2.~'Q.;'L1!2:~rg, March 4 ). -
DB 

OIL AND GAS: 

Scrutiny grows over decades-old 
pipeline beneath Great Lakes 

Published: Tuesday, March 4, 2014 

Environmental groups and lawmakers are seeking more oversight of a decades-old oil pipeline in 
Michigan's Upper Peninsula that runs under a popular waterway near the Great Lakes. 

The Enbridge Inc.-owned pipeline was laid in 1953 and runs under the Straits of Mackinac, a tourist 
attraction with fishing and views of lakes Huron and Michigan. 

Environmentalists say after decades of use, the pipeline is in dire need of an upgrade. 

"It's a huge pipeline carrying oil in one of the most ecologically beneficial and sensitive places in the 
world," said Andy Buchsbaum, director of the National Wildlife Federation's Great Lakes office. "A 
massive oil spill there would have dire and irreversible consequences." 
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A rupture of a separate En bridge pipeline in Michigan in 2010 spilled 840,000 gallons of oil into the 
Kalamazoo River and a nearby creek. 

The energy company agreed to increase inspections of that pipeline and said its network under the Straits 
of Mackinac was in good shape. 

"We've invested a lot of money, time and resources to ensure that we're using the best available 
technology to operate our pipelines with the utmost integrity," said Jackie Guthrie, a spokeswoman for the 
company (John Flesher, March 3). --DB 

Searching for a reason major climate change legislation hasn't passed Congress yet? You could do worse than start 
looking around Washington, D.C., with its endless think tanks, lobbying firms and trade groups, many of which have 
swung into action in the past to block such bills and stand ready to do so in the future. 

Legislation reversing landmark reforms to the nation's bankruptcy-prone flood insurance program sailed through the 
House last night as lawmakers on both sides sought to calm public anxiety over increasing insurance prices in an 
election year. 
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Imagine that skilled hackers strike a New York-area utility, knocking out electricity to hundreds of thousands of 
customers in the dead of winter. Once the dust clears and the power comes back on, can insurers help foot the bill for 
all the damage? 

Enbridge Inc. and environmentalists yesterday tangled over the oil sands giant's claim-- not yet confirmed-- that it 
can spend $7 billion to nearly double the size of a thousand-mile Canada-to-U.S. crude pipeline without getting a 
State Department review similar to Keystone XL's. 
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Brought to you by the Office of General Counsel Law 
Library 

Jennifer Turley, Law Librarian 

ASRC Primus Contactor 

U.S. Environmental Protection Agency 

Office of General Counsel 

202/564-3971 

Tell us how we're doing- rate our customer service! 
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To: Giles-AA, Cynthia[Giles-AA.Cynthia@epa.gov] 
Cc: Rader, Cliff[Rader.Ciiff@epa.gov]; Hessert, Aimee[Hessert.Aimee@epa.gov]; Huffman, 
Linda[Huffman.Linda@epa.gov] 
From: Bromm, Susan 
Sent: Wed 3/5/2014 10:06:20 PM 
Subject: OFA Biweekly Agenda 

Not Responsive 
4. Keystone 

r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

i ! 

1 Not Responsive 1 

i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 
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To: Giles-AA, Cynthia[Giles-AA.Cynthia@epa.gov]; C~~~~~!\!Ji!i~-~s_i~a_i~~~J 
[~~~~~~~~~~~~~~~~~~~~~~~~~EA~fil~~i~f~~i§L~~~~~~~~~~~~~~~~~~~j Deputy Ad min istrator[62Perciase pe. Bob 73@epa .gov]; Nishida, 
Jane[Nishida.Jane@epa.gov]; KeyesFieming, Gwendolyn[KeyesFieming.Gwendolyn@epa.gov]; Feldt, 
Lisa[Feldt.Lisa@epa.gov]; Beauvais, Joei[Beauvais.Joel@epa.gov]; Reynolds, 
Thomas[Reynolds.Thomas@epa.gov]; Garbow, Avi[Garbow.Avi@epa.gov]; Vaught, 
Laura[Vaught.Laura@epa.gov]; Ganesan, Arvin[Ganesan.Arvin@epa.gov]; Fritz, 
Matthew[Fritz.Matthew@epa.gov]; Bond, Brian[Bond.Brian@epa.gov]; McCabe, 
Janet[McCabe.Janet@epa.gov] 
From: Rupp, Mark 
Sent: Wed 3/5/2014 12:35:12 AM 
Subject: Fw: Keystone letter 

From: Saenz, Adrian > 
Sent: Tuesday, March 04, 2014 7:23:36 PM 
To: Kvaal, James; Boots, Michael J.; Maley, Keith; John Blair; Rupp, Mark 
Cc: Agnew, David P.; Patel, Rohan 
Subject: FW: Keystone letter 

Folks, please see the attached letter from Govs Heineman, Daugaard, Dalrymple, Perry and Fallin asking 
the President to set "a prudent, rational deadline" for a decision on the Keystone pipeline's construction. 
POTUS touched on this at NGA Govs meeting last week. 

- Adrian 

-----Original Message-----
From: Dan Wilmot [mailto:dan.wilmot@governor.state.tx.us] 
Sent: Tuesday, March 04, 2014 10:12 AM 
To: Amo, Gabe 
Subject: Keystone letter 

Gabe, 

Please find attached a letter to President Obama regarding the Keystone Pipeline. 

dan 
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The Honorable Barack Obama 
President of the United States 
The White House 
1600 Pennsylvania A venue, NW 
Washington, DC 20500 

Dear Mr. President: 

EPA-HQ-2015-004767 Interim 3 

March 4, 2014 

Last June, you conditioned approval of the Keystone XL pipeline on a finding that the project 
would be in our nation's interest, which would be served only if the project "does not 
significantly exacerbate the problem of carbon pollution." In a long-anticipated report released 
January 31, the State Department determined that approval of the pipeline is unlikely to result in 
a substantial increase in greenhouse gas emissions. Such a finding should now clear the way for 
final endorsement of the pipeline. 

We understand that the State Department plans to undertake a 90-day process to gather input 
from other federal agencies and departments, and from the public toward a "national interest" 
determination. While this process appears reasonable on its face, we are troubled by comments 
from senior officials within your Administration. The National Journal, for example, reports 
that Assistant Secretary of State Kerri-Ann Jones plans to introduce tangential issues that will 
inform the "national interest" determination, such as the impact of project approval on 
international climate policy. We seriously doubt that approval or rejection of the project would 
impact - even marginally - the climate policies of China, India, and Russia. 

We maintain that approval of the pipeline, a critical energy infrastructure project, is clearly in the 
"national interest" with quantifiable benefits for not only our constituents, but for the entire 
American people. The State Department's report concluded that the pipeline, during 
construction, would support over 42,000 jobs - a substantial, meaningful number to the vast 
majority of Americans. We concur with the well-argued points made by many of the nation's 
major labor unions, including the Building and Construction Trades Department of the AFL-CIO 
and the International Brotherhood of Teamsters, which highlight the job benefits of Keystone 
XL. 
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Moreover, the pipeline would improve our energy security by diversifying the nation's energy 
infrastructure, which would help ensure access to reliable and affordable fuels for our cars and 
trucks. Although the United States has made impressive progress in displacing foreign 
petroleum in recent years, it remains in the national interest to promote, as a percentage of total 
oil imports, shipments from our friends and allies, such as Canada. We take note of a recent 
Bloomberg poll, which found that 56 percent of respondents view the Keystone XL pipeline "as 
a chance to reduce dependence on oil imports from less reliable trading partners." We agree 
with that assessment. 

We ask that you set a prudent, rational deadline for a decision on whether the Keystone project is 
in the "national interest" - one based on the condition you set in June. 

We look forward to working with your Administration to ensure that this pipeline, which will 
undoubtedly promote U.S. economic and energy security interests, is built without any further 
delay. 

Sincerely, 

Governor Dave Heineman 
Nebraska 

Governor Jack Dalrymple 
North Dakota 

Governor Mary Fallin 
Oklahoma 

Governor Dennis Daugaard 
South Dakota 

Governor Rick Perry 
Texas 
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To: 
From: 
Sent: 
Subject: 
Suggests 

EPA-HQ-2015-004767 Interim 3 

Giles-AA, Cynthia[Giles-AA.Cynthia@epa.gov]; Feldt, Lisa[Feldt.Lisa@epa.gov] 
Deputy Administrator 
Tue 3/4/2014 2:14:17 AM 
Fw: Study Finds Keystone XL Would Have Much Larger Impact Than State Department 

Of interest 

Study Finds Keystone XL Would Have Much Larger Impact Than State Department Suggests 

Bob 
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To: Giles-AA, Cynthia[Giles-AA.Cynthia@epa.gov]; Starfield, 
Lawrence[Starfield.Lawrence@epa.gov]; Chester, Steven[Chester.Steven@epa.gov]; Bromm, 
Susan[Bromm.Susan@epa.gov] 
From: Kling, David 
Sent: Wed 2/26/2014 12:33:39 PM 
Subject: FYI, News Forwarded: OVERNIGHT ENERGY: Keystone XL saga continues ... 

FYI, Cynthia, Larry, Steve and Susan-

It looks like GAO is being asked to review the State Department's environmental review of 
Keystone .... 

OVERNIGHT ENERGY: Keystone XL saga continues 
02/25/2014 
Hill - Online, The 

DEMS RESPOND: Republican lawmakers have been out in full force to push President Obama 
on the pending Keystone XL decision, but on Tuesday a House Democrat 
responded.Rep. Raul Grijalva (D-Ariz.) says the Government Accountability Office will probe 
the ... 
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To: 
From: 
Sent: 
Subject: 

EPA-HQ-2015-004767 Interim 3 

Giles-AA, Cynthia[Giles-AA.Cynthia@epa.gov] 
Rader, Cliff 
Sat 2/22/2014 10:04:48 PM 
Re: Keystone 

Got it. No problem. I sent an email to the ogc folks to let them know. 

From: Giles-AA, Cynthia 
Sent: Saturday, February 22, 2014 12:17:00 PM 
To: Huffman, Linda 
Cc: Rader, Cliff; Bromm, Susan 
Subject: Keystone 

Never mind on the monday am re keystone. Can make it part of weekly whenever that is. Thanks - C 
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To: 
From: 
Sent: 
Subject: 

EPA-HQ-2015-004767 Interim 3 

Giles-AA, Cynthia[Giles-AA.Cynthia@epa.gov] 
Nishida, Jane 
Sat 2/22/2014 6:15:58 PM 
Re: Rosebud Sioux Tribe and XL 

From: Giles-AA, Cynthia 
Sent: Saturday, February 22, 2014 11:16:27 AM 
To: Nishida, Jane 

Subject: Fw: Rosebud Sioux Tribe and XL 

From: Nishida, Jane 
Sent: Friday, February 21, 2014 7:12:52 PM 
To: McGrath, Shaun; Giles-AA, Cynthia 

Subject: Rosebud Sioux Tribe and XL 

I wanted to share this item from OITA's Weekly Report with both of you. 

Rosebud Sioux Tribe and XL Pipeline: The President and several members of the Rosebud Sioux 
Tribe were in DC this week and requested a meeting with OITA. Although we discussed other 
issues, the primary topic of discussion and concern for the tribe was the environmental impacts 
of the Keystone XL Pipeline on their tribal lands, particularly the impacts on their drinking 
water, public health, and sacred lands. The pipeline crosses the northern tier of their reservation 
in South Dakota including two drinking water aquifers. They claimed that the tribe was not 
consulted, violating the NEP A process and federal tribal consultation policy. They are 
requesting that EPA raise tribal concerns in our comments to the EIS - they were also meeting 
with DOl later that day. If approved, they plan a nonviolent "civil disobedience" campaign 
against the constmction of the pipeline including blockages to thwart the movement of 
constmction equipment and delivery of materials. They also informed us that eight Sioux Tribes 
from South Dakota are developing a wind power project to generate clean renewable energy 
which they hope will justify the constmction of high capacity power transmission from the 
Reservations, attract out of state buyers, and attract support from the Administration. 
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To: Giles-AA, Cynthia[Giles-AA.Cynthia@epa.gov] 
Cc: 
From: 

Chester, Steven[Chester.Steven@epa.gov]; Bromm, Susan[Bromm.Susan@epa.gov] 
Rader, Cliff 

Sent: Fri 2/21/2014 3:58:09 PM 
Subject: FW: Significant Nebraska State District Court Keystone XL decision 

FYI; not sure if you saw this already. 

From: Marshall, Tom 
Sent: Thursday, February 20, 2014 4:45AM 
To: Garbow, Avi 
Cc: Corman, Bicky; Mallory, Brenda; Auerbacher, Kevin; Guadagno, Tony; Siciliano, CaroiAnn; 
Schramm, Daniel; Bromm, Susan; Rader, Cliff 
Subject: Significant Nebraska State District Court Keystone XL decision 

The Nebraska District Court of Lancaster County held yesterday that the State law 
under which Nebraska Governor Dave Heineman approved the Keystone XL pipeline 
route violates the Nebraska constitution. The court found that the 2012 Nebraska law 
unconstitutionally vested the Nebraska Public Service Commission's control over oil 
pipeline routing with the Nebraska DEQ and Governor (as opposed to the Nebraska 
legislature, exclusively). Decision at 47-8. 

The court granted the three plaintiff landowners' request for declaratory judgment and 
voided the 2012 law as well as the Governor's January, 2013 Nebraska Keystone XL 
route approval. The defendants --Governor Heineman, NDEQ, and the State 
Treasurer-- have filed a notice of appeal. 

Initial Reactions: In light of the uncertainty now associated with the pipeline's route near 
the spill-sensitive Sand Hills region and Ogallala Aquifer, the court's decision may bode 
for the State Department pausing the ongoing "national interest determination" process, 
under which relevant federal agencies, including EPA, are to provide their views to State 
within 90 days, -early May. (A 30-day NID public comment period, ending on March 6, 
is also underway.) Apart from the fate of any appeal of the Nebraska court decision, it 
appears the Nebraska legislature could act, or perhaps a route approval could be 
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sought from the Nebraska Public Service Commission. 

Although whether to pause the NID process may be a relatively straightforward State 
Department call, it's noteworthy that the Executive Order governing that process 
provides that federal agencies may request from the State Department additional 
information necessary for the agencies to provide their views-- and that the time 
elapsed between the date of the request and when the information is received will not 
be counted as part of the 90-day period. See E.O. 13337, Section 1 (d). DOE has used 
this provision in the past to ensure it could provide its NID views after, not before, the 
NEPA process was finished. Theoretically, the provision could be used here, if 
necessary or appropriate, by an agency to ensure it could provide its views after, not 
before, the Nebraska routing issues are resolved. 

Finally, from a NEPA standpoint, if the State Department chooses to proceed apace 
with the NID process irrespective of the Nebraska court decision, the court's order could 
be viewed as having created "significant new circumstances" that may trigger a State 
Department duty to supplement its EIS. See 40 CFR 1502.9(c)(i). If, on the 
other hand, the NID process is paused but substantial changes in the currently planned 
route are ultimately made, a similar NEPA supplementation issue may arise. Please 
don't hesitate to contact us if you have any questions or would like to discuss any of 
this. Thanks. 

564-5549 
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IN THE DISTRICT COURT OF LANCASTER COUNTY, NEBRASKA 

RANDY THOMPSON, 
SUSAN LUEBBE, and 
SUSAN DUNAVAN, 

Plaintiffs 

vs. 

) 
) 
) 
) 
) 
) 
) 
) 

DAVE HEINEMAN, in his official ) 
capacity as Governor of the State of ) 
Nebraska; PATRICK W. RICE, in his ) 
official capacity as the Acting Director of ) 
the Nebraska Department of ) 
Environmental Quality; and DON ) 
STENBERG, in his official capacity as the ) 
State Treasurer of Nebraska, ) 

Defendants. 
) 
) 
) 

INTRODUCTION 

CI 12-2060 

ORDER 

TransCanada' s Keystone XL pipeline has become a political lightning rod for both supporters 
and opponents of the pipeline, but the issues before this court have nothing to do with the merits of 
that pipeline. This case involves the constitutionality of LB 1161- a bill passed in 2012 to amend 
the pipeline siting laws enacted by the Nebraska Legislature in 2011. The constitutional issues 
before this court will not require consideration of the current pipeline debate, nor will the decision 
in this case resolve that debate. Decisions regarding the merits of TransCanada's Keystone XL 
Pipeline are properly left to others. This court's task is to apply settled principles of law to 
determine whether LB 1161 is constitutional. 

In this case, Plaintiffs seek a declaratory judgment that LB 1161 is unconstitutional on a 
variety of grounds. To understand the various constitutional issues before this court, it is helpful to 
begin with a general discussion of LB 1161 and the pipeline siting laws which it amended. 

LB 1161 1 was enacted in 2012, and amended two bills adopted during the Fall 20 11 Special 
Session of the Nebraska Legislature: LB Jl and LB 43

• 

1 LB 1161, l02nd Legislature, Second Session (Neb. 2012). 

2 LB I, I 02nd Legislature, I" Special Session (Neb. 20 II). 

3 LB 4, I 02nd Legislature, I st Special Session (Neb. ::w 11 ). 
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Summary of LB 1 

LB 1 established the Major Oil Pipeline Siting Act ("MOPSA").4 The Legislature's stated 
purpose in enacting MOPSA was to, among other things, ''[c]onsider the lawful protection of 
Nebraska's natural resources in determining the location of routes of major oil pipelines within 
Nebraska; [and) (e]nsure that a major oil pipeline is not constructed within Nebraska without 
receiving the approval of the [Public Service Commission J. ,s MOPS A established a formal process 
by which pipeline routes through Nebraska were to be evaluated and approved. Under MOPS A, any 
pipeline carrier proposing to construct a major oil pipeline or make a substantial change to the route 
of an existing major oil pipeline was required to file an application with the Nebraska Public Service 
Commission ("PSC''), and would not be pennitted to begin construction, or exercise eminent domain 
authority, unless and until the PSC approved the pipeline route.6 Before MOPSA, pipeline carriers 
wanting to acquire property for building or operating a pipeline had been able to exercise eminent 
domain authority in Nebraska without any pre-authorization.' With the enactment ofMOPSA, oil 
pipeline carriers were-for the first time--required to get approval of a proposed pipeline route 
before exercising eminent domain authority.11 

MOPS A established a very specific procedure for evaluating and approving a pipeline route 
application. Upon request from the PSC, MOPSA obligates the following agencies to provide a 
report on the impact of any proposed pipeline: Department of Environmental Quality, Department 
ofNatural Resources, Department of Revenue, Department ofRoadst Game and Parks Commission, 
Nebraska Oil and Gas Conservation Commission; Nebraska State Historical Society, State Fire 
Marshal, and Board of Educational Lands and Funds.9 MOPSA requires the PSC to schedule a 
public hearing within 60 days of receiving an application, and allows additional public meetings to 
be scheduled. Under MOPSA the pipeline carrier applicant has the burden to establish the proposed 
pipeline route will serve the public interest 10 In determining whether the pipeline carrier has met 
its burden, the PSC is to consider a Jist of specific factors, including whether any other utility 
corridor could feasibly be used for the route, evidence of the pipeline route's impact due to intrusion 
on natural resources, evidence of the pipeline carrier's compliance with all applicable laws, rules and 

4 MOPSA is now codified at NEB. REV. STAT.§§ 57~1401 to 57-1413 (Cum. Supp. 2012). 

5 LB I,§ 3(I)(b), (c), codified at NEB. REv. STAT.§ 57-1402(b), (c). 

6 ld at§ 6(1), codified at NEB. REv. STA'r. § 57-1405(1). 

7 See NEB. REv. S'!'A'f. § 57-1101 (Reissue 2010). 

!l NEB. REv. STAT.§ 57-IIOI (Cum. Supp. 2012); see also LB 1161, § 1. 

9 LB l, § 8(3), codified at NEa. R€V. STAT, § 57-1407(3). 

10 /d. at§ 8(4), codifiedatNF..a. REV. STAT.§ 57-1407(4). 

2 
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regulations, and the various reports received from state agencies. 11 MOPSA requires the PSC to 
either approve or deny the application within 7 months after it is received, and any order approving 
an application must state that the pipeline application is "in the public interest."12 Any party 
aggrieved by the decision of the PSC regarding an application under MOPSA (including a decision 
on whether the application is in the public interest) may appeal tbe PSC 's decision pursuant to the 
Administrative Procedure Act. 13 

MOPSA also provided the PSC with authority to promulgate rules and regulations to carry 
out the act. 14 In addition, the Legislature created the "Public Service Commission Pipeline 
Regulation Fund," and required the PSC to assess and be reimbursed by the applicant for expenses 
reasonably attributable to the investigation and hearing regarding an application, including expenses 
billed by agencies filing reports at the request of the PSC.15 

MOPS A applies to "major oil pipelines/' or those pipelines with inside diameters greater than 
six inches constructed in Nebraska "for the transportation of petroleum, or petroleum components, 
products, or wastes, including crude oil or any fraction of crude oil, within, through, or across 
Nebraska. "16 At the time of its enactment, MOPSA did not apply to any major oil pipeline that had 
submitted an application to the United States Department of State ("State Department'') pursuant to 
Executive Order 13337 prior to MOPSA's effective date. 17 At the time MOPSA was enacted, the 
only major oil pipeline to fit within this statutory exemption was the TransCanada Keystone XL 
Pipeline. 

LB 1 was passed with an emergency clause, approved by the Governor, and took effect 
November 23,2011. 

Summary of LB 4 

LB 4 applies to oil pipelines with an inside diameter greater than eight inches, constructed 

12 ld. at§ 9(1), codified at NEB. REV. S'rA'r. § 57-1408(1). 

13 !d. at§ 10, codified at NEB. REv. STAT.§ 57-1409 (amended by LB 545, 103rd Leg., 1st Sess. (Neb. 
2013)). As amended, section 57-1409 now provides for appeals to be taken in the same manner as appeals from the 
district court pursuant to NEB. REv. STAT.§ 75~136. 

14 /d. at§ 11, codified at NEB. REV. STAT. § 57-1410. 

IS !d. at§§ 7 & 12, codified at NEB. REV. STAT.§§ 57-1406 & 57-1411. 

16 ld. at§ 5(2), codified at NEB. REV. STAT. § 57-1404(2). 

!? ld. at§ 3(3),jormer/y codified at NEB. REv. STAT. § 57-1402(3). 
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in Nebraska for the transportation of petroleum products) including crude oil, within, through or 
across the State. 18 LB 4 authorized the Nebraska Department of Environmental Quality ("NDEQ") 
to collaborate with the federal government in the preparation of a supplemental environmental 
impact statement ('~SETS") under the National Environmental Policy Act19 ("NEP A"), when 
reviewing proposals for the construction of such oil pipelines. 20 The stated objective of the 
collaborative review authorized by LB 4 was to "ensure adequate information gathering, full and 
careful agency and public review, objective preparation of a [SEIS], adherence to a defined schedule, 
and an appropriate role for a pipeline carrier which avoids the appearance of conflicts of interest," 
and, to further such objectives, the Legislature determined the State would fully fund NDEQ's 
participation in the SEIS process; no fees were required of the pipeline applicant under LB 4?1 

LB 4 required that once the SEIS was completed, NDEQ was to submit the SETS evaluation 
to the Governor, who then had 30 days to indicate to the federal agency whether he or she approved 
of any of the proposed routes. 22 

LB 4 was passed with an emergency clause, approved by the Governor, and took effect on 
November 23, 2011-the same day as LB 1. 

Summary of LB 1161 

On April 17, 2012, the Nebraska Legislature passed, and the Governor approved, LB 1161,23 

which amended LB 1 and LB 4 in several respects. The Legislature determined LB 1161 was 
necessary to ~'provide a mechanism for [NDEQ] to continue its pipeline route evaluation that was 
authorized in LB 4, passed last fall during the 2011 special session" and: 

to clarifY the law a pipeline carrier is to follow depending on the date an application 
is made for a Presidential Permit from the State Department [and to provideJ for a 
process that would authorize [NDEQ] to conduct an environmental impact study of 
a pipeline route going through Nebraska to be used for a federal permit application 

18 LB 4, § 2(2), codified at NcB. REV. STAT.§ 57-1502(2) (Cum. Supp. 2012). 

19 National Environmental Policy Act, 42 U.S.C. §§ 4321 eJ seq. 

lO LB 4, § 3(1). Before entering into the "shared jurisdiction" arrangement, NDEQ was required to enter 
into a "memorandum ofWlderstanding" ("MOU") with the applicable federal agency setting forth each agency's 
responsibilities. 

21 Id. at§ 3(2). 

22 ld. at§ 3(4), codified at NED. REV. STAT.§ 57-1503(4). 

23 LB 1161, 1 02nd Leg., 2nd Sess. (Neb. 20 12). 
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when there is no federal permit application pending?" 

LB 1161 amended LB 1 and LB 4 in order to establish an alternative method for oil pipeline 
carriers to seek review and approval of a proposed pipeline route through Nebraska, in addition to 
the PSC review process established in LB 1. Specifically, LB 1161 allows pipeline carriers to seek 
andobtainapprovalofaproposedpipelineroutefromNebraska'sGovernor,followingaself-funded 
environmental review by NDEQ?s LB 1161 also amended MOPSA to provide that if a pipeline 
carrier submits a route for evaluation by NDEQ but does not thereafter receive the Governor's 
approval, the pipeline carrier is required to file an application with, and receive approval from, the 
PSC through the MOSPA process.26 

LB 1161 also amended the eminent domain provisions amended previously under MOPS A, 
to require that once a pipeJine carrier obtains approval of a pipeline route from either the Governor 
or the PSC, the pipeline carrier must commence condemnation procedures within two years 
thereafter, or the eminent domain rights expire. 27 

The alternative method of obtaining eminent domain authority by securing NDEQ review and 
Governor approval of a proposed route is the result ofLB 1161's amendments to LB 4. LB l I 61 
amended LB 4 to permit the NDEQ to conduct an evaluation of any oil pipeline route within, 
through, or across Nebraska submitted by a pipeline carrier for the stated purpose ofbeing included 
in a federal NEPA review process.28 The amendments to LB 4 removed federal collaboration as a 
necessary prerequisite to NDEQ's evaluation of a proposed pipeline route, but the original federal 
collaboration authority was left in place. The additional NDEQ evaluation authority includes public 
hearing and comment requirements, and requires NDEQ's evaluation to "include, but not be limited 
to, an analysis of the environmental, economic, social, and other impacts associated with the 
proposed route and route alternatives in Nebraska."29 

LB 1161 also amended LB 4 to require pipeline carrier applicants to reimburse NDEQ for 
costs associated with the evaluation or review, and to do so within sixty days after being notified of 
the cost.30 To aid in carrying out the provisions of LB 1161, the Legislature appropriated 

24 Ex. 4; COMMITTE£ S'!'A 'l'flMflNT! LB 1161, I 02nd Neb, Leg., 2nd Sess. (Feb. 16, 20 12). 

25 LB 1161, §§land 7, codified at NEB. REv. STAT.§ 57-1101 and§ 57·1503 (Cum. Supp. 2012). 

26 ld. at§ 6, codified at NED. REV. STAT.§ 57-l405(t)(Cum, Supp. 2012). 

27 /d. at§ 1, codified at NEB. REV. STAT,§ 57-1101. 

28 fd at§ 7, codified at NEB. REV, STAT. 57-150.3(1)(a)(i). 

29 Jd 

lO /d. at§ 7, codified aJ NEB, REV, STAT,§ 57-1S0.3(1){b). 
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$2,000,000.00 from the Department of Environmental Quality Cash Fund for fiscal year 
2012-2013.31 

Finally, LB 1161 amended LB 1 to remove the exemption in MOPS A for major oil pipelines 
that had submitted an application to the State Department prior to November 23,2011 (the effective 
date ofMOPSA).32 As a result ofLB 1161, MOPSA (which previously had applied to all pipeline 
carriers except those with applications pending before the U.S. State Department at the time MOPS A 
was enacted) was expanded to apply to any pipeline carrier proposing to construct and place a major 
oil pipeline in operation in Nebraska after November 23, 2011. 

LB 1161 became effective April18, 2012. Plaintiffs instituted this declaratory judgment 
action soon after, on May 23,2012.33 The court now turns to an examination of the facts pertinent 
to Plaintiffs' lawsuit. 

The Trial 

Trial on stipulated facts was held September27, 2013. Plaintiffs were present with counsel 
David Domina and Brian Jorde. Defendants appeared by Assistant Attorneys General Katherine 
Spohn, Ryan Post, and Blake Johnson. The court received without objection Plaintiffs' Exhibits 1 
through 21, 37, and 44, and Defendants' Exhibit 45. Plaintiffs also offered Exhibits 22 through 36, 
and Exhibits 38 through 43, to which Defendants objected based on relevance. The court took 
Defendants' objections under advisement pending additional briefmg. Having now reviewed the 
parties' briefs, the court finds Defendants' relevancy objections to Exhibits 26 through 32, 35, and 
38 through 40 should be sustained. Defendants' objections to Exhibits 22 through 25, 33, 34, 36, 
and 41 through 43 are overruled. and those exhibits are received. 34 

Being fully advised in the premises, having reviewed the evidence, the parties' briefs, and 
having considered the arguments of counsel, the court now finds and orders as follows. 

31 ld. at§ 8. 

32 /d. at§ 4. 

33 In May of2012, Plaintiffs filed an application with the Nebraska Supreme Court seeking to conunence 
this as an original action before the State's highest court and, when the Supreme Court denied that request, the 
lawsuit proceeded in the district court. 

34 To the extent some of the exhibits may contain infom1ation which is not relevant to the legal issues 
before this court, the court has considered only those portions which are relevant and admissible. Gibson v. Lincoln, 
221 Neb. 304,311 (1985). 
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FACTS 

The parties entered into a joint stipulation of facts35 which serves as the foundation for the 
court's recitation of the facts. 

Parties 

Plaintiffs are residents and taxpayers of the State of Nebraska. Each Plaintiff owns land or 
is the beneficiary of a trust holding land that was, or still is, in the path of one or more proposed 
pipeline routes suggested by TransCanada Keystone Pipeline, LP eTransCanada"), a pipeline carrier 
applicant who has invoked LB 1161. PlaintiffRandy Thompson owns real estate in Merrick County, 
Nebraska. Plaintiff Susan Luebbe, now Susan Straka, is the beneficiary of a trust holding real estate 
in Holt County; Nebraska. Plaintiff Susan Dunavan owns real estate in York County, Nebraska. 

Defendant Dave Heineman is the duly elected Governor of the State ofNebraska. Defendant 
Patrick W. Rice is the Acting Director of the NDEQ and, by agreement of the parties, Mr. Rice has 
been substituted for Michael J. Linder, the former Director ofNDEQ. Defendant Don Stenberg is 
the duly elected Treasurer of the State ofNebraska. 

Relevant Histozy 

The President of the United States has exclusive jurisdiction to issue Presidential Pennits for 
pipelines crossing international borders pursuant to his power over foreign affairs vested in Article 
II, Section 2 of the U.S. Constitution. Pursuant to Executive Order 13337, the State Department is 
directed to assist the President in matters involving applications for international border crossings. 36 

In 2008, TransCanada filed its first Presidential Permit application with the State Department 
seeking to construct a pipeline across the border between the United States and Canada at a location 
in Montana. If permitted to cross the U.S.-Canada Border, TransCanada proposed to construct and 
operate a transcontinental pipeline that would cross through Nebraska from its South Dakota border 
in Keya Paha County to its Kansas border in Jefferson County. The proposed route would cross 
through all or parts of the Nebraska Counties of Keya Paha, Boyd, Holt, Antelope~ Boone, Nance, 
Merrick, Polk, York, Fillmore, Saline, and Jefferson. 

On October 24, 2011; Governor Heineman announced he was calling a Special Session of 
the Nebraska Unicameral to "determine if siting legislation can be crafted and passed for pipeline 

35 Exhibit 44. 

36 See E:xecutive Order 13337, 65 Fed. Reg. 25299 (April30, 2004). 
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routing in Nebraska.'m 

The 2011 Special Session began November 1, 2011, and concluded November 22, 2011. 
Both LB 1 (MOPSA) and LB 4 were enacted during that Special Session, and both were signed by 
the Governor and took effect on November 23, 2011.38 

On November 10, 2011, the State Department announced it was delaying its decision on the 
Presidential Penn it application. :'19 Approximately two months later, on January 18, 2012, the 
President of the United States denied TransCanada's Presidential Pennit application.40 Thus, as of 
January 18, 2012, TransCanada no longer had an active and pending presidential pennit application, 
and TransCanada would be subject to the MOPSA PSC Review process if it reapplied for a 
Presidential Permit and/or a route through Nebraska. 

On January 19,2012, LB 1161 was introduced by Senator Jim Smith.41 Exhibit 4 is a copy 
ofLB 1161's full legislative history. LB 1161 was signed into law on April 17, 2012, and became 
effective April IS, 2012.4

:! 

On April 18, 2012, TransCanada submitted its ~'Initial Report IdentifYing Alternative and 
Preferred Corridors for Nebraska Reroute" to NDEQ for evaluation of the proposed Keystone XL 
Pipeline project pursuant to LB 1161.43 NDEQ established a website for the public to view 
documents and submit comments relating to the Department's Keystone XL Pipeline Evaluation.44 

On May 4, 2012, TransCanada filed a new application with the State Department seeking a 
Presidential Permit for the construction of an international border crossing for the proposed Keystone 
XL Pipeline at the U .S.-Canada border crossing site in Montana. The President has not yet acted on 
TransCanada's new application. 

37 Exhibit 44,1 14. 

38 Exhibits I and 2. 

39 Exhibit 22. 

40 Exhibit 44, ft 16, 17; Exhibit 23. 

41 Exhibits 3-5. 

42 Exhibit 3. 

43 Exhibit 44, 120. 

44 See https://ecmp.nebraska.gov/deq-seis/. 
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On May 24, 2012, NDEQ entered into a Memorandum ofUnderstanding ("MOUn) with the 
State Department.45 

On July 16, 2012, NDEQ issued "Nebraska's Keystone XL Pipeline Evaluation Feedback 
Report. "46 

On September 5, 2012, TransCanada filed a report with NDEQ entitled "TransCanada 
Keystone XL Pipeline Project Supplemental Environmental Report for the Nebraska Reroute. "47 

On January 3, 2013, NDEQ submitted HNebraska's Keystone XL Pipeline Evaluation Final 
Evaluation Report" to the Governor pursuant to LB 1161.43 NDEQ' s evaluation was included in the 
State Department's draft Supplemental Environmental Impact Statement available at 
http://keystonepipeline-xl.state.gov/draftseis/index.htm. 

On January 22, 2013, the Governor, pursuant to LB 1161, indicated in writing his approval 
of the evaluation of the proposed Keystone XL Pipeline route, and asked that NDEQ's evaluation 
be included in the federal SEJS report.49 The Governor's January 22, 2013 approval was the last act 
of any Defendant taken pursuant to LB 1161 regarding the Keystone XL Pipeline, other than 
involvement in this lawsuit. 

BURDEN. OF PROO.E 

ln considering the Plaintiffs' challenge to the constitutionality of LB 1161, this court is 
"guided by familiar general principles governing the degree of deference which must be given to a 
legislative enactment alleged to be unconstitutional."so As the Nebraska Supreme Court has 
explained: 

A statute is presumed to be constitutional, and aH reasonable doubts are resolved in 
favor of its constitutionality. The burden of establishing the unconstitutionality of 

4
$ ~xhibit 8. 

46 Exhibit 9. 

47 Exhibit 10. 

411 Exhibit 18; See NEB. REV. STAT.§ 57~1503(4). 

49 Exhibit 21; See Nf.a. Rev. S'I'A'I', § 57-1503(4). 

5° Kiplinger v. Nebraska Dep't of Natural Resources, 282 Neb. 237,2.50 (2011). 
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a statute is on the one attacking its validity. The Wlconstitutionality of a statute must 
be clearly established before it will be declared void.')~• 

ANALYSIS 

In this declaratory judgment action, Plaintiffs challenge the constitutionality ofLB 1161 on 
several grom1ds, claiming the legislation: 

1) Unlawfully delegates to the Governor powers over a common carrier contrary to Nebraska 
Constitution Article IV, § 20, which commits exclusively to the PSC the authority over 
common carriers and the regulation of common carriers when regulation is necessary;52 

2) Unlawfu11y delegates to the Governor the Legislature's plenary authority over the power of 
eminent domain, by empowering the Governor to decide what company shall be approved 
to build a pipeline and use the power of eminent domain to acquire real property rights for 
a pipeline route in and across Nebraska, thereby violating Nebraska Constitution Article II, 
§ 1; Article V, § 1 , and the doctrine of separation of powers;$3 

3) Unlawfully delegates legislative authority to the Governor because it fails to describe or 
prescribe standards, conditions, circumstances, or procedures which are constitutionally 
mandatory for the action it purports to delegate, contrary to Nebraska Constitution Article 
II, § 1, and Article V, § 1 and standards prescribed by the Nebraska Supreme Court;$4 

4) Violates the doctrine of separation of powers by pennitting action to occur without judicial 
review contrary to Nebraska Constitution Article II, § I and Nebraska Constitution Article 
V, §1 et seq. and by failing to provide for notice to affected parties thereby depriving them 
of due process contrary to Nebraska Constitution Article I, § 3;55 

5) Constitutes special legislation because it utilizes an arbitrary and unreasonable classification 
and it creates an Wlconstitutional~ substantially closed class of persons contrary to Nebraska 
Constitution Article Ill, § 18;'6 

51 !d. at 250. 

52 Second Amended Complaint at , 13. 1. 

53 !d. at 113.2. 

$4 /d. at, 13.7. 

S$ d. I . at, 3.3 and I 3.3. 

56 /d. at 1[13.4. 
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6) Unlawfully allocates to NOEQ the sum of$ 2.0 million to implement the unconstitutional 
provisions ofLB 1161 and constitutes an unlawful expenditure of State funds;S7 and 

7) Unlawfully pledges funds and credit ofthe State for at least 60 days to a private corporation 
who is to repay the funds later contrary to Nebraska Constitution Article XIII,§ 3.58 

Plaintiffs seek a declaration that LB 1161 is unconstitutional and void on its face and ask that 
any actions taken by NDEQ and the Governor pursuant to LB 1161, including the Governor's action 
on January 22, 2013 indicating his approval ofTransCanada' s proposed pipeline route, be declared 
null and void. Plaintiffs also seek a permanent injunction to enjoin Defendants from enforcing LB 
1161. 

In response, Defendants argue Plaintiffs have failed to establish standing to challenge LB 
1161, Absent standing" Defendants argue this court lacks subject matter jurisdiction, and should 
dismiss the case without passingjudgment on the merits. Additionally, Defendants argue Plaintiffs' 
claims were rendered moot on January 22, 2013, when the Governor approved the Keystone XL 
Pipeline route. And finally, Defendants argue that even if Plaintiffs have established standing and 
their claims are not moot, they have failed to meet their burden of proving LB 1161 is 
unconstitutional. 

L Jur~dkdonglAnghsh 

A. Standing 

Defendants' standing arguments have been addressed and overruled twice before in 
connection with ruling on Defendants' motions to dismiss the Original and Second Amended 
Complaints. Now that the issues have been tried and all the evidence is before the court, Defendants 
suggest a more searching, factual examination of the standing issue is warranted. This court agrees. 

A party must have standing before a court can exercise jurisdiction) and the question of 
standing can be raised by the parties~ or the court; at any time during the pendency of the case. 59 

"Standing is the legal or equitable right, title, or interest in the subject matter of the controversy 
which entitles a party to invoke the jurisdiction of the court.',&> The concept of standing relates to 
a court's jurisdiction to address the issues presented and serves to identify those disputes which are 

57 d l. at~lfl3.5. 

58 ld. at, 13.6. 

59 Central Neb. Pub. Power & frrig. Dist. v. North Platte Nat. Res. Dist., 280 Neb. 533,539 (2010). 

60 State ex rei. Reed v. Nebraska Game and Parks Comm 'n, 278 Neb. 564, 568 (2009). 
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appropriately resolved through the judicial process. 61 "Under the doctrine of standing, a court may 
decline to determine merits of a legal claim because the party advancing it is not properly situated 
to be entitled to its judicial determination. •-62 Generally, .. standing requires that a litigant have such 
a personal stake in the outcome of a controversy as to warrant invocation of a court's jurisdiction and 
justify the exercise of the court's remedial powers on the litigant's behalf."63 The Nebraska Supreme 
Court has "long held that in order for a party to establish standing to bring suit, it is necessary to 
show that the party is in danger of sustaining direct injury as a result of anticipated action, and it is 
not sufficient that one has merely a general interest common to all members of the public.'164 

The general rules of standing apply somewhat differently in cases involving taxpayers. The 
Nebraska Supreme Court has recognized that while "standing usually requires a litigant to 
demonstrate an injury in fact that is actual or imminent," a "resident taxpayer, without showing any 
interest or injury peculiar to ilse/h may bring an action to enjoin the illegal expenditure of public 
funds raised for governmental purposes. '165 

The rationale for giving taxpayers standing to challenge unlawful expenditures of public 
funds without requiring them to show direct injury is recognition that "[a] good deal of unlawful 
government action would otherwise go unchallenged.'ro6 In discussing the "taxpayer exception" to 
the general rule of standing, the Nebraska Supreme Court has explained: 

Exceptions to the rule of standing must be carefully applied in order to prevent the 
exceptions from swallowing the rule. Other than challenges to the unauthorized or 
illegal expenditure of public funds, our more recent cases have narrowed such 
exceptions to situations where matters of great public concern are involved and a 
legislative enactment may go unchallenged unless the plaintiff has the right to bring 
the action.67 

61 Central Neb, Pub. Power & lrrig, Dist. v. North Platte Nat. Res. Dist., 280 Neb. at 541. 

62 /d. 

6
::! Chambers v. Lautenbaugh, 263 Neb. 920, 927 (2002). 

64 Ritchhart v. Daub, 256 Neb. 80 I, 806 ( 1999). 

65 Project £xtra Mile v. Nebraska /..iquor Control Comm 'n, 283 Neb. 379, 386 (20 12) (emphasis supplied). 
See also Chambers v. Lautenbaugh, 263 Neb. at 928 {taxpayer had standing to challenge aHegedly illegal city 
council redistricting plan because city would spend money to implement plan); Professional Firefighters of Omaha 
Loca/385 v. City of Omaha, 243 Neb. 166, 173 (1993) {taxpayer had standing to challenge city's allegedly illegal 
withdrawal of firefighters from the airport because, as a result ofthe withdrawal, the city allocated $400,000 to build 
a new firehouse elsewhere), 

66 Project Extra Mile, 283 Neb. at 390 (citing Sprague v. Casey, 520 Pa, 38 (1988)). 

67 State ex rei. Reed v. State Game and Parks Comm 'n, 278 Neb. at 571 (emphasis supplied). 
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In the present case, Plaintiffs claim standing to chaJlenge LB 1161 under both a traditional 
standing analysis and under a taxpayer standing analysis. 

1. Traditional Standing 

With respect to traditional standing, the evidence demonstrates each Plaintiff is a citizen, 
resident, elector, and taxpayer of Nebraska, and each Plaintiff either owns or has a legal interest in 
Nebraska real estate that "was, or still is, in the path of one or more proposed pipeline routes 
suggested by a pipeline carrier applicant who has invoked LB 1161. "68 Certainly it would appear 
that owning or holding legal interests in agricultural, income-producing land in the path of the 
current pipeline route evaluated and approved pursuant to LB 1161 establishes a personal stake in 
the outcome of this controversy beyond that which is common to all members of the public, and 
Defendants do not suggest otherwise. However, given the manner in which each Plaintiffs affidavit 
is phrased, this court is unable to determine, from the evidence presented; whether the Plaintiffs' 
property sits on the current pipeline route which was approved by the Governor, or instead sits on 
a route previously proposed. Under traditional standing analysis, one must demonstrate au "injury 
in fact" which is "concrete in both a qualitative and temporal sense.'169 The alleged injury ••must be 
actual or imminent, not conjectural or hypothetical. ''70 On the affidavit evidence presented, this court 
is unable to determine whether Plaintiffs' alleged injury~as it regards land in the path of the 
pipeline--is actual and imminent, or merely conjectural and hypothetical. Under the circumstances, 
Plaintiffs have failed to prove they presently meet the requirements for establishing traditional 
standing, and so the court proceeds to consider whether Plaintiffs have met the requirements tbr 
establishing taxpayer standing. 

2. Taxpayer Standing 

Plaintiffs assert the two-million-dollar appropriation to NDEQ provided for in LB 1161, 
§ 8 is an unlawful expenditure of taxpayer funds in light of LB 1161 's alleged constitutional 
infinnity, and is sufficient to confer taxpayer standing. Defendants argue Plaintiffs Jack taxpayer 
standing because: 1) there are other potential parties better suited to challenge LB 1161; and 2) no 
"expenditure" of public funds has occurred because the funds appropriated to aid in can:ying out LB 
1161 have been fhlly reimbursed by TransCanada. 

68 E:xhibit 41 1{ I; E:xhibit 42 , 1; Exhibit 431[ t. 

69 Central Neb. Pub. Power & lrrig. Dist. v. North Plalle Nat. Res. Dist., 280 Neb. at 542. 

70 fd. 
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Relying on language in Project Extra Mile,71 Defendants argue taxpayer standing is 
inappropriate in this case because Plaintiffs have failed to show the allegedly unlawful action would 
"otherwise go unchallenged because no other potential party is better suited to bring the action:m 
Specifically, Defendants argue pipeline carriers are better suited than taxpayers to challenge LB 
1161, since pipeline carriers are directly regulated by the act, and because the act imposed new 
hurdles to what previously had been unfettered eminent domain authority provided to pipelines. 73 

In a prior order, this court analyzed, and rejected, Defendants' suggestion that the Supreme Court 
in Project Extra Mile imposed an additional standing requirement on all taxpayer plaintiffs, 
concluding Defendants were reading the language of the opinion too broadly. 

In Project Extra Mile, the taxpayers were challenging the failure to collect tax revenue (rather 
than challenging an illegal expenditure of public funds), and the Court was caHed upon to detennine 
whether the "taxpayer exception" to standing applied under those circumstances. 74 The Court began 
its standing analysis by reiterating the rule that ''[c]ommon*law standing usually requires a litigant 
to demonstrate an injury in fact that is actual or imminent ... [b]ut a resident taxpayer, without 
showing any interest or injury peculiar to itself, may bring an action to e~join the illegal expenditure 
of public funds raised for governmental purposes. ''75 The Court went on to consider whether the 
"taxpayer exception" to the standing requirement should be applied not only to claims that public 
funds are being expended illegally, but also to claims that state agencies unlawfully have 
promulgated rules that result in reduced tax revenues. 76 The Court concluded taxpayers do have 
standing to challenge a state official's failure to comply with a clear statutory duty to assess/collect 
taxes, but they must show "the officiaPs unlawful failure •.• would otherwise go unchallenged 
because no other potential party is better suited to bring the action. "77 In so holding! the Court did 

71 Project Extra Mile v. Nebraska Liquor Control Comm 'n, 283 Neb. 319 (20 12). 

72 /d. at 391 (holding taxpayers have standing to challenge unlawful regulations that reduce state revenues, 
but must show the unlawful failure to comply with the duty to tax would otherwise go unchallenged because no other 
potential party is better suited to bring the action). 

2012). 

73 Compare NF..B. RP.V. S'I'AT. § 57-1101 (Reissue 2010) with NEB. REv. STAT.§ 57-t tOt (Cum. Supp. 

74 Prqject Extra Mile, 283 Neb. at 389-90. 

75 !d. at 386 (emphasis supplied). 

16 !d. at 388-389. 

77 !d. at 391. 
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not deviate from or qualify its earlier holdings on taxpayer standing to challenge an unlawful 
expenditure of public funds. 78 

In the present case, Plaintiffs challenge an allegedly illegal expenditure of public funds to 
implement LB 1161 rather than the failure to assess or collect taxes, and this court concludes the 
holding in Project Extra Mile does not require Plaintiffs to show LB 1161 would otherwise go 
unchallenged unless taxpayers have the right to bring the action. That said, even if the additional 
requirement discussed in Project Extra Mile were to be imposed on all taxpayer p1aintitl's (including 
those challenging the unlawful expenditure of public funds), this court concludes Plaintiffs have 
satisfied such a requirement in the present case. The issues involved in this case are of great public 
concern and, under the circumstances, the only group arguably more directly affected by LB 1161 
(the pipeline carriers) has no incentive to challenge the allegedly unlawful expenditure of public 
funds being challenged by Plaintiffs. 79 In fact, the evidence reveals that TransCanada, the only 
pipeline carrier to have invoked the provisions ofLB 1161, testified in favor ofthe bill's passage. 80 

Lastly, in arguing that Plaintiffs lack taxpayer standing, Defendants argue LB 1161's 
allocation of monies from the NDEQ Cash Fund is not really an "expenditure" of public funds 
because LB 1161 contains a provision requiring pipeline carriers to reimburse NDEQ for the costs 
of evaluations or reviews, and because all expenses incurred in carrying out the provisions of LB 
1161 have, in fact, been reimbursed by TransCanada. LB 1161 provides: 

A pipeline carrier that has submitted a route for evaluation or review pursuant to 
subdivision (l)(a) of this section shall reimburse the department for the cost of the 
evaluation or review within sixty days after notification from the department of the 
cost. The department shall remit any reimbursement to the State Treasurer for credit 
to the Department of Environmental Quality Cash Fund.81 

Defendants argue that because the pipeline carrier-and not the taxpayer-ultimately bears the 
burden of paying the costs of any evaluation or review, LB 1161 does not involve a permanent 
"expenditure" of public funds. 

18 !d. at 390. Accord State ex rei Reed v. State Game and Parks Comm 'n, 278 Neb. at 571 (recognizing 
that "[o]ther than challenges to the unauthorized or illegal expenditure of public funds," the Court's more recent 
standing cases have narrowed such exceptions to situations where "matters of great public concern are involved and 
a legislative enactment may go Wlchallenged Wlless the plaintiff' has the right to bring the action"). 

19 Project Extra Mile, 283 Neb. at 391. 

80 Exhibit 4; Natural Resources Committee Hearing: LB J 161, l02nd Leg., 2nd Sess. at 18-23 (Feb. 16, 
2012) (testimony of Robert Jones, Vice President, TransCanada Keystone Pipeline, L.P.). 

111 LB 1161, § 1, codified at NEB. REV.STA'r. § 57-1503(l)(b). 

15 

000271 PST Deliverable00001494 



EPA-HQ-2015-004767 Interim 3 

Defendants rely on cases from Ohio and Alabama to support their position that taxpayers lack 
standing to challenge LB 1161 because the pipeline carrier is responsible for reimbursing all costs 
associated with the evaluation and review of a proposed pipeline route. In Brinkman v. Miami 
Univ., 82 the plaintiff taxpayer challenged the state university's provision of health insurance to 
employees' same-sex partners as unconstitutional. The university paid for these benefits from an 
account containing tax money from the state's general revenue fund and then reimbursed that sum 
from an account containing only unrestricted gifts to the university. Under those circumstances~ the 
Ohio Court of Appeals found the plaintifflacked taxpayer standing because he showed no injury-in
fact based on his taxpayer status. Under Ohio law, "a taxpayer challenging expenditures from the 
state's general revenue fund, as opposed to some special fund, must show 'that such complained of 
action has affected her pecuniary interests differently than the general taxpaying public. "~83 

Similarly, in Broxton v. Siegelman,84 the Alabama court concluded the plaintiff lacked 
taxpayer standing to challenge proposed landscaping changes near the state capitol as an unlawful 
expenditure of public funds. Under Alabama law, ~4the right of a taxpayer to sue 'is based upon the 
taxpayer's equitable ownership of such funds and their liability to replenish the public treasury for 
the deficiency which would be caused by the misappropriation. "'85 Because the state funds at issue 
in Broxton were reimbursed by federal grant funds, the court concluded the plaintiff lacked standing 
"because the taxpayer will not face the liability of replenishing the state funds. "86 

This court is not persuaded that the holdings in Brinkman or Broxton provide meaningful 
guidance when analyzing taxpayer standing under Nebraska law. The legal standards relied upon 
by the Ohio and Alabama courts are different and more onerous than the analysis applied by 
Nebraska courts. Whereas the Brinkman court required a taxpayer challenging an allegedly illegal 
expenditure of general revenue funds to show an injury to themselves different in character from that 
sustained by the general public, the Nebraska Supreme Court consistently has held a "resident 
taxpayer, without showing any interest or injury peculiar to itself, may bring an action to enjoin the 
illegal expenditure of public funds raised for governmental purposes."87 Also, unlike the Alabama 
court in Broxton, the Nebraska Supreme Court has not made a taxpayer's liability to replenish state 

82 Brinkman v. Miami Univ., 2007 Ohio 4372 (Ohio Ct. App. 2007). 

83 Jd. at 37 (quoting Andrews v. Ohio Bldg. Auth., 1975 Ohio App. LEXIS 8467 (Ohio Ct. App. 1975)). 

84 Broxton v. Siegelman, 861 So.2d 376 (Ala, 2003). 

85 ld. at 385 (quoting Hunt v. Windom, 604 So. 2d 395, 396-97 (Ala. 1992)). 

86 Jd. 

87 Project Extra Mile, 283 Neb. at 386 (emphasis supplied). 
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funds the touchstone of the taxpayer standing analysis.88 Rather, the Nebraska Supreme Court has 
recognized that "taxpayers have an equitable interest in public funds and their proper application. 
In fact, the public's interest in the proper appropriation of public funds is the main impetus behind 
the relaxation of standing requirements in this area. "89 

While Nebraska appellate courts do not appear to have directly addressed the question of 
what effect private reimbursement of allegedly unlawful public expenditures should have on 
taxpayer's standing analysis, this court is not persuaded that taxpayer standing should tum on 
something as manipulable as whether a public expenditure is fully repaid. Nor should courts, in 
analyzing taxpayer standing, be required to resort to forensic accounting methods to determine 
whether all public expenditures have been reimbursed. In analyzing the question of taxpayer 
standing, the Nebraska Supreme Court has remarked: 

Actions brought to enjoin an alleged illegal expenditure, misappropriation, transfer, 
or diversion of public funds by public boards or officers, are in their nature public 
proceedings to test the constitutional or statutory validity of official acts, and courts 
in passing upon the taxpayer's right to maintain such actions will be guided by 
applicable legal principles and not by the factual question of whether or not the 
particular taxpayer or the public will actually gain or lose by the relief sought to be 
awarded.90 

In arguing Plaintiffs were divested of taxpayer standing once the state recouped the expenditures 
incurred in carrying out the provisions of LB 1161,91 Defendants overlook that the purpose of 
taxpayer standing is not only to challenge unlawful expenditures) but also to challenge allegedly 
unlawful appropriations, transfers and diversion of public funds. The evidence betbre this court 
demonstrates that $2,000,000.00 was appropriated to carry out the provisions of LB 1161 and 

88 See Broxton, 861 So.2d at 385. 

89 Rath v. City ofSutton, 261 Neb. 265,279 (2004) (citations omitted); see also Niklau.t v. Miller, 159 Neb. 
301, 303 (1954) ("[E]ach taxpayer has such an individual and common interest in public funds as to entitle him to 
maintain an action to prevent their unauthorized appropriation."): Rein v. Johnson, 149 Neb. 67, 70 ( 194 7) 
("[R]esident taxpayers of the state have an equitable interest in the public funds of the state and in their proper 
application."). 

90 Rein v . .John.-wn, 149 Neb. at 71. 

91 Defendants' argument that Plaintiffs lost any standing in the midst of this litigation as a result of 
'fransCanada reimbursing all expenses incurred by NDEQ in conducting its evaluation under LB 1161, is perhaps 
more properly viewed as a mootness argument, It has been recognized that a plaintiff's personal interest in the 
litigation is to be assessed under the rubric of standing at the commencement of the case, and under the rubric of 
mootness thereafter. Myel's v. Neb. Jnv. Council, 272 Neb. 669, 682-83 (2006). 
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Plaintiffs have challenged that appropriation as unlawful.92 Moreover, according to the evidence 
presented, TransCanada has been invoiced and has repaid the State a total of$5, 14 5;005.16 pursuant 
to the reimbursement provisions of LB 1161.93 This court is not persuaded that private 
reimbursement of a public expenditure should, or does, divest Nebraska taxpayers of standing. 
Simply put, while private reimbursement of public expenditures may be good fiscal policy, it should 
not be used as a legislative tool to insulate allegedly unconstitutional laws from taxpayer challenge, 
particularly when the appropriation of significant public funds is necessary to implement the law. 

To the extent Defendants invite this court to conclude taxpayer standing cannot exist to 
challenge an allegedly unlawful public expenditure which ultimately is repaid from private funds, 
such a position is rejected as inconsistent with existing Nebraska case law on taxpayer standing and 
contrary to the purpose for recognizing taxpayer standing in the first place. This court concludes 
Plaintiffs have established taxpayer standing to bring a constitutional challenge to LB 1161. 

B. Mootness 

Defendants next argue Plaintiffs' claims were rendered moot on January 22, 2013, when 
Governor Heineman approved the Keystone XL route. In essence, Defendants argue that because 
the Governor's approval marked the conclusion of the state action necessary to implement LB 1161 
regarding TransCanada's Keystone XL route, meaningful relief no longer is available. 

Mootness is a justiciability doctrine that can prevent courts from exercisingjurisdiction.94 

"Mootness refers to events occurring after the filing of a suit which eradicate the requisite personal 
interest in the resolution of the dispute that existed at the beginning of the litigation. "95 A moot case 
is one which seeks to determine a question that no longer rests upon existing facts or rights-in other 
words, a case in which the issues presented are no longer alive.96 The central question when 
analyzing mootness is "whether changes in circumstances that prevailed at the beginning oflitigation 
have forestalled any occasion for meaningful relief."97 "A case is not moot if a court can fashion 

92 L'B 1161, §8 provides: "There is hereby appropriated ..• $2,000,000 from the Department of 
Environmental Quality Cash Fund ... to the Department of Environmental Quality ... to aid in carrying out the 
provisions of Legislative Bill 1161." 

93 See Exhibit 34, p. 6: and Exhibit 45 ft 4, 5, and 6. 

94 Blake{y v, Lancaster County, 284 Neb. 659, 670 (20 12). 

95 Id at67I (citing Professional Firefighters Assn. v. City of Omaha, 282 Neb. 200 (2011)). 

97 !d. (citing In re 2007 Appropriation<~ of Niobrara River Waters, 278 Neb. 137 (2009)). 
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some meaningful form of relief, even if that relief only partially redresses the prevailing party's 
grievances. ';911 

Defendants rely on the case of Rath v. City ofSutton99 to argue that when the action a party 
seeks to enjoin has been completed prior to the court's review, a request for injunctive relief is 
rendered moot. In Rath and the cases cited therein, the Court emphasized that "'injunctive relief is 
preventative, prohibitory, or protective, and equity usually will not issue an injunction when the act 
complained of has been committed and the injury has been done."'100 However the situations 
presented in Rath, and other similar cases cited therein, involved requests to enjoin governmental 
action on grounds the government improperly had exercised its authority, not on grounds the statutes 
pursuant to which they acted were unconstitutional. 101 

Unlike in the cases cited and relied upon by Defendants, Plaintiffs seek an order declaring 
LB 1161 unconstitutional on its face and enjoining Defendants from enforcing LB 1161. It long has 
been the law in Nebraska that "[a]n unconstitutional statute is a nullity, is void from its enactment, 
and is incapable of creating any rights or obligations."102 As the Nebraska Supreme Court has 
explained: 

When a statute is adjudged to be unconstitutional, it is as if it had never been. Rights 
cannot be built up under it; contracts which depend upon it for their consideration are 
void; it constitutes a protection to no one who has acted under it, and no one can be 
punished for having refused obedience to it before the decision was made. And what 
is true of an act void in toto is true also as to any part of an act which is found to be 
unconstitutional, and which, consequently, is to be regarded as having never, at any 
time, been possessed of any legal force. 103 

99 Rath v. City o/Sutton, 267 Neb. 265 (2004). See also, Putnam v. Fortenberry, 256 Neb. 266 (1999), and 
cases cited therein. 

100 Rath, 261 Neb. at 272-73 (quoting Putnam, 256 Neb. at 270). 

101 See Rath v. City of Sutton, supra (action to enjoin city from awarding public works contract to bidder 
based on failure to comply with Nebraska's competitive bidding statutes); Stoetzel & Sons, Inc. v. City of Hastings, 
265 Neb. 637 (2003) (plaintiff losing bidder on a public contract to construct a service department warehouse sought 
injunctive relief because of alleged irregularities in the bidding process); Putnam v. Fortenberry, supra (action to 
enjoin sale of Lincoln General Hospital to private entity by city based on argument that city not legally authorized to 
do so); Koenig v. Southeast Community College, 231 Neb. 923 (1989) (action to enjoin college !Tom implementing 
resolutions to close down one campus and reallocate space and funds to a different campus based on college board's 
lack of authority to do so). 

102 State ex rei. Stenbergv. Douglas Racing Corp., 246 Neb. 901,906 (1994). 

103 Board of Educational Lands & Funds v. Gillett, 158 Neb. 558,561-62 (1954) (quoting Whetstone v. 
Slonaker, llO Neb. 343, 345--46 (1923)). 
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Because unconstitutional statutes are absolutely null and void, a request for injunctive relief 
with respect to actions taken pursuant to an allegedly unconstitutional statute is not rendered moot 
simply because governmental officers or agencies already have duly executed the duties imposed on 
them by the challenged statute. For instance, in State ex rel. Stenberg v. Douglas Racing Corp., 104 

the Attorney General sought a declaration that LB 718 (a bill authorizing telewagering at teleracing 
facilities) was unconstitutional. The Attorney General also sought a declaration that a teleracing 
license which had been issued by the State Racing Commission pursuant to the challenged law was 
void, and sought to permanently enjoin the racing company from acting pursuant to the license 
previously issued, even though the teleracing facility had been operating pursuant to the license for 
several months. After finding LB 718 unconstitutional, the Court recited the long-standing rule that 
an unconstitutional statute is null and void from its enactment, and explained: 

Accordingly, having declared all of the aforementioned statutes unconstitutional to 
the extent they authorize telewagering at teleracing facilities, we also declare that the 
license issued to Douglas Racing Corp. by the State Racing Commission for the 
operation of the Bennington facility is void, since Douglas Racing Corp. acted 
pursuant to an unconstitutional statute when it licensed the track. Respondent is 
hereby enjoined from acting pursuant to the license issued by the commission. 105 

Under Nebraska law, the reality that NDEQ and the Governor duly performed the duties LB 
1161 required ofthem; and in fact have completed their statutory duties under LB 1161 as it pertains 
to the Keystone XL project, does not render moot Plaintiffs' request for an injunction preventing 
enforcement of LB 1161, or Plaintiff's request to enjoin Defendants from acting pursuant to the 
Governor's January 22,2013 approval ofTransCanada's Keystone XL Pipeline project. 

Nor was Plaintiffs' request for a declaratory judgment rendered moot by Governor 
Heineman's January 22, 2013 action approving the Keystone XL pipeline route. "[A] declaratory 
judgment action becomes moot when the issues initially presented in the proceedings no longer exist 
or the parties lack a legally cognizable interest in the outcome of the action."106 The facial 
constitutionality of LB 1161 and the validity of actions taken pursuant to the legislation still exist, 
and all parties have a legally cognizable interest in the determination of those issues. 

Accordingly, this court concludes Plaintiffs' claims for declaratory and injunctive relief were 
not rendered moot by the fact that, during the pendency of this litigation, NDEQ and the Governor 

104 State ex rei. Stenberg v. Douglas Racing Corp., 246 Neb. 901 (1994). 

lOS /d. at 906-907. 

106 Myers v. Neb. Inv. Council, 272 Neb. 669, 683 (2006). 
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duly performed the duties required of them under the statutory scheme which Plaintiffs claim is 
unconstitutional and void. 107 

The court now turns to the merits of Plaintiffs' various challenges to the constitutionality of 
LB 1161. 

IL Constltllllo.ntdity ofLB 1161 

Plaintiffs allege, renumbered and restated, that LB 1161 is unconstitutional because it: 
(1) is an unconstitutional pledge of the State's credit; (2) violates the prohibition against special 
legislation; (3) constitutes an unlawful delegation of authority; and (4) violates the doctrine of 
separation of powers and the right to due process. 

Whether a statute is constitutional presents a question of Iaw. 108 A statute is presumed to 
be constitutional) and all reasonable doubts are resolved in favor of its constitutionality. 109 Plaintiffs 
bear the burden of establishing the unconstitutionality ofLB 1161, and its unconstitutionality must 
clearly be established before it will be declared void. "All reasonable intendments must be indulged 
to support the constitutionality of legislative acts, including classifications adopted by the 
Legislature."110 

A. Pledge of State Credit 

Nebraska's Constitution prohibits the State from giving or loaning its credit to private parties, 
and provides in relevant part: 

The credit of the state shall never be given or loaned in aid of any individual; 
association, or corporation .... 111 

107 While certainly not binding on this court. the Minnesota Court of Appeals has considered a mootness 
argument in a case involving a challenge to an oil pipeline routing permit. In Minnesota Center for Environ 
Advocacy v. Minn. Pub, Utilities Comm., 20 lO Minn. App. Unpub. LEXIS t 176 (unpublished opinion), the court 
concluded even though the challenged pipeline had been built and was fully operational by the time the case was 
decided, the plaintiff's claims were not moot because a controversy still existed tor which relief could be provided. 
The court reasoned that if completion ofthe challenged action were to render a case nonjusticiable, "'entities could 
merely ignore the requirements of[the National Environmental Policy Act], build (their] structures before a case gets 
to court, and then hide behind the mootness doctrine, Such a result is not acceptable."' Id. at p. 7 (quoting Cantrell 
v. City ofLong Beach, 241 F.3d 674,678 (91h Cir. 2001)). 

108 State ex ret. Bruning v. Gale, 284 Neb. 257, 271 (2012). 

109 /d. at 271. 

110 In re Interest of J.R., 277 Neb. 362, 368 (2009). 

111 
NEB. CONST. art. XIII,§ 3. 
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Plaintiffs c1aim LB 1161 violates this constitutional provision by Hpledg[ing] funds and credit of the 
State for at least 60 days to a pipeline applicant who is to repay the funds later."112 Specifically, 
Plaintiffs' challenge that portion ofLB 1161 which provides: 

A pipeline carrier that has submitted a route for evaluation or review pursuant to 
subdivision (1 )(a) of this section shall reimburse the department for the cost of the 
evaluation or review within sixty days after notification from the department of the 
cost. The department shall remit any reimbursement to the State Treasurer for credit 
to the Department of Environmental Quality Cash Fund. 113 

Defendants deny that LB 1161 results in an unconstitutional loaning of the State's credit, and argue 
that Plaintiffs' position confuses the loaning of State funds, which is constitutionally permissible, 
with extending the State's credit, which is not. 

"Article XIII, § 3, of the Nebraska Constitution prevents the state or any of its governmental 
subdivisions from extending the state's credit to private enterprise. Article XIII,§ 3 is designed to 
prohibit the state from acting as a surety or guarantor of the debt of another."114 Stated another way, 
Article XIII, § 3 "seeks to prevent the state from loaning its credit to an individual, association, or 
corporation with the concomitant possibility that the state might ultimately pay that entity's 
obligations."115 

Those claiming a violation of Article XIII,§ 3 must prove three elements: ~'(1) The credit 
ofthe State (2) was given or loaned (3) in aid of any individual, association or corporation."1 16 

The Nebraska Supreme Court has explained the difference between loaning state funds, and loaning 
the state's credit: 

uThe state's credit is inherently the power to levy taxes and involves the 
obligation of its general fund .... There is a distinction between the loaning of state 
funds and the loaning of the state's credit. When a state loans its funds it is in the 

112 Second Amended Complaint at ,13.6. 

113 LB 1161, § 7, codified at NEB. REv. STAT.§ 57-1503(1)(b). 

114 Japp v. Papio-Missouri River Nat. Res. Dist., 273 Neb. 779, 787 (2007) (citing Haman v. Marsh, 237 
Neb. 699 (1991) and Callan v. Balka, 248 Neb. 469 (1995)) (footnote omitted). 

m I d. at 788. 

116 /d, at 787. 
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position of creditor, whereas the state is in the position of debtor upon the loan of 
credit." 117 

As such, while the terms "loaning funds" and "loaning credit" may be used interchangeably in 
everyday conversation, those terms have very specific, and distinctly different, meanings in the 
context of Article XIII, § 3. 

The provisions of LB 1161, § 7 require NDEQ to pay, initiaHyJ the costs associated with 
NDEQ's evaluation of a pipeline route, with the requirement that the pipeline carrier applicant 
reimburse NDEQ within 60 days after being notified of the costs. The reimbursement scheme in LB 
1161 does not require the State to act as a surety or guarantor for a pipeline carrier's debt to another. 
A "surety" is defined as "someone who agrees to be legally responsible if another person fails to pay 
a debt or to perform a duty. " 113 LB 1161 does not require the State to guarantee payment of a 
pipeHne carrier's debts to others. Rather, it creates the pipeline carrier's obligation to reimburse the 
State for the NDEQ evaluation. That obligation is owed by the pipeline carrier to the State of 
Nebraska, as opposed to an obligation owed to some other entity which the State is guaranteeing. 
To use the example articulated by the Supreme Court in Japp v. Papio-Missouri River Nat. Res. 
Dist., 119 the reimbursement provisions ofLB 1161 put the State in the position of a creditor having 
loaned its funds, and not a debtor having loaned its credit. 120 

On the evidence presented, this court findsLB 1161 does not constitute an unlawful pledge 
of state credit in violation of Article XIII, § 3. 

B. Special LegLflation 

Plaintiffs allege LB 1161 constitutes special legislation by utilizing an arbitrary and 
unreasonable classification and creating an unconstitutional, substantially closed class of persons 
contrary to Nebraska Constitution Article HI~ § 18.121 In relevant part, NEB. CONST. art. III, § 18 
provides: 

117 ld. at 788 (quoting Haman v. Marsh, 237 Neb. at 719-20) (finding the state did not extend its credit to 
private developers by agreeing to pay for the construction of dams, because the state did not use it'> credit to secure 
capital for a private project or agree to act as a guarantor for a private company). 

118 MERRIAM-WF.:aSTER ONUNE DICTIONARY, http://www.merriam-webster.com/dictiooary/surety. 

119 Japp, 273 Neb. at 788. 

120 While not as specific as the colle<:tion provisions contained in LB l. see. e.g., LB l, §§ 7 & 12, codified 
at NEB. REV. ST~T. §§ 57-1406 & 57-1411. the reimbursement provisions ofLB 1161 clearly put the State in the 
position of a creditor rather than a debtor. 

121 Second Amended Complaint at 113.4. 
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The Legislature shall not pass local or special laws in any of the following cases, that 
is to say: ... Granting to any corporation, association, or individual any special or 
exclusive privileges, immunity, or franchise whatever; .... In all other cases where 
a general law can be made applicable, no special law shall be enacted. 

The Nebraska Supreme Court has described the purpose of the constitutional safeguard against 
special legislation as foHows: 

By definition, a legislative act is general, and not special, if it operates alike 
on all persons of a class or on persons who are brought within the relations and 
circumstances provided for and if the classification so adopted by the Legislature has 
a basis in reason and is not pureJy arbitrary .... General taws embrace the whole of 
a subject, with their subject matter of common interest to the whole state. Uniformity 
is required in order to prevent granting to any person, or class of persons~ the 
privileges or immunities which do not beJong to all persons. It is because the 
legislative process lacks the safeguards of due process and the tradition of 
impartiality which restrain the courts from using their powers to dispense special 
favors that such constitutional prohibitions against special legislation wereenacted. 122 

The prohibition against special legislation, however, does not necessarily preclude all 
legislation benefitting a single entity or a closed class: 

[T]he Legislature has the power to enact special Jegislation where "the subject or 
matters sought to be remedied could not be properly remedied by a general law, and 
where the [L]egislature has a reasonable basis for the enactment of the special law." 
In fact, unless specifically prohibited by article III, § 18, the Legislature is not 
prohibited from passing local or special laws. 123 

For instance, in State, ex rei, Spillman, v. Wallace, 1
'J.
4 the Nebraska Supreme Court upheld 

a law that discriminated between counties which had made efforts to eradicate tuberculosis in cattle 
and those which had not. The Court in Spillman recognized that although a general law could have 
been passed that applied to all counties, to do so would have been to lose the benefits accrued by the 
efforts of certain counties. 125 ••Because the matter was one of promoting a reasonable public policy 

122 Haman v. Marsh, 237 Neb. 699,109 (l99t)(citations omitted). 

123 Yam v. City ofGrandlsland, 279 Neb. 935,941 (2010) (quoting State, ex rei. Spillman, v. Wallace, l 17 
Neb, 588, 594 (t 928)). 

124 State, ex rei. Spillman, v. Wallace, l t 7 Neb. 588 (1928). 

125 ld at 595. 
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and because special laws pertaining to the regulation of cattle were not specifically prohibited by 
article III;§ 18, the law was found to be constitutional speciallegislation." 1 ~6 

Similarlyt in Yant v. Cily of Grand ldand/21 the Court found legislation relocating the 
Nebraska State Fair from Lincoln to Grand Island did not create an unconstitutional closed class 
because the Legislature had a reasonable basis for enacting a special law in furtherance of a 
legitimate public policy. The Court reasoned that specifYing a single site for the state fair was a 
legitimate legislative function and that a general law was not feasible because relocation of the fair 
necessarily involved selecting a single location. 12a Additionally, the Court noted the law did not 
confer any special benefit or privilege because the fair was intended to benefit the entire state.129 The 
Court concluded the Legislature had a reasonable basis for enacting the law in light of the 
information before it concerning the state fair's critical financial situation and infonnation from the 
two studies authorized by the Legislature looking at alternatives for the state fair. 130 

Most recently, in Banks v. Heineman, 131 the Court considered a tax credit available to only 
one entity, Elkhorn Ridge, which had paid personal property taxes on a wind generation facility prior 
to enactment of a new taxing scheme for such facilities. While the legislation at issue created a 
closed class; the Court concluded it was constitutional special legislation because a general law could 
not be enacted to achieve the Legislature~s purpose. The Court reasoned: 

The record establishes that the Legislature had a reasonable basis tbr 
enacting the credit provision, as it did so in order to address what it 
correctly perceived as a harsh and unfair consequence of its decision 
to change the law regarding taxation of property used for wind 
generation of electricity. The nameplate capacity tax was clearly 
intended to be instead ot: not in addition to, the personal property tax 
on wind energy generation equipment. But without the credit, 
Elkhorn Ridge would be required to pay both personal property tax 
and the nameplate capacity tax on the same equipment. Thus, the 
credit does not arbitrarily benefit or grant special favors to Elkhorn 
Ridge, but, rather, achieves tax equity by requiring it to pay only the 

126 Yant, 219 Neb. at 941 (citing State, ex rei. Spillman, v. Wallace, 117 Neb. 588 (1928)). 

127 /d., 279 Neb. 935 (20 lO). 

128 I d. at 941-42. 

129 /d. at 943. 

IJo !d. at 944. 

131 Banks v. Heineman, 286 Neb. 390 (:WI3). 
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equivalent of the nameplate capacity tax, in the same manner as all 
other commercial operators of wind generation facilities. 132 

As these cases illustrate, the focus of the prohibition against special legislation requires more 
than just determining whether legislation creates a closed class or benefits a specific class; "(t]he 
focus of the prohibition against special legislation is the prevention oflegislation which arbitrarily 
benefits or grants special favors to a specific class."LH 

Generally there are two ways a legislative act can violate the prohibition against special 
legislation in Article III, § 18: "'(I) by creating a totally arbitrary and unreasonable method of 
classification or (2) by creating a permanently closed class. "134 In this case, Plaintiffs claim LB 1161 
amounts to impermissible special legislation under either analysis. 

In support of their special legislation argument, Plaintiffs point to the chain of events leading 
up to the introduction and passage ofLB 1161, and argue LB 1161 amounts to a special law granting 
a special favor to a single company: TransCanada. A summary of those events is useful to 
understanding and analyzing the Plaintiffs' arguments. 

The chain of events to which Plaintiffs refer began when a special session of the Legislature 
was called in November 2011 to deal solely with major oil pipeline siting legislation. 13S The 2011 
Special Session resulted in passage ofLB 1 (MOPSA), with the stated purpose to "[e]nsure that a 
major oil pipeline is not constructed within Nebraska without receiving approval of the (PSC]" and 
to"[ e]nsure thatthe location of routes for major oil pipelines is in compliance with Nebraska law. , 136 

Yet despite this stated purpose, the Legislature exempted from MOPS A's PSC review process ''any 
major oil pipeline that has submitted an application to the United States Department of State 
pursuant to Executive Order 13337 prior to the effective date of this Act."137 The evidence shows 
that as ofthe effective date ofMOPSA, only one company, Tra.nsCanada Keystone Pipeline LP, had 
submitted an application for a Presidential Permit pursuant to Executive Order 13337.138 The 
Legislative history makes clear that when enacting LB 1 and LB 4, the Legislature intended 
MOPSA's mandatory PSC review process to apply prospectively to aU future major oil pipelines, 
and intended TransCanada's Keystone XL Pipeline route would be evaluated by NDEQ and the 

132 /d. at402. 

133 /d. at 400 (emphasis added). 

134 Henryv. Rockey, 246 Neb. 398,404 (1994) (citing Hamanv. Marsh, 237 Neb. 699 (1991)). 

13
$ Exhibit 44,, 14. 

136 LB l, § 3(l)(c), (d), codified at NEB REV STAT§ 57·1402(l)(c),(d). 

137 /d. at§ 3(3),/ormerly codified at NEB. REv. STAT. § 57-1402(3) 

138 Exhibit44, 11) 12, 13. 
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Governor using the alternative procedure established by LB 4. 139 

On January 18, 2012, when the President denied TransCanada's ftrst Presidential Permit 
application, 140 the practical impact was that if TransCanada reapplied for a Presidential Permit 
seeking approval of it's Keystone XL pipeline route through Nebraska, the route would be subject 
to the PSC Review process under MOPSA. 

On January 19,2012, the day after TransCanada' s Presidential Permit application was denied, 
LB 1161 was introduced by Senator Jim Smith.141 On February 16, 2012, LB 1161 had its first 
hearing in front of the Natural Resources Committee.142 Senator Smith opened his prepared 
statements by saying: "LB 1161 is a simple amendment to LB 1 and LB4 ... [and] LB 1161 is not 
intended to generate new discussion or debate on the merits of the pipeline's construction, the 
economics of the project, or the legalities associated with federal versus state regulations." 143 In 
referring to the President's recent decision to deny TransCanada's permit, Senator Smith noted 
"Unfortunately we could not have anticipated the circumstances and the actions that occurred at the 
federal level that now jeopardize the agreements we reached last year. "144 Continuing Smith stated: 

Following me in testimony today will be Robert Jones, vice president for Keystone 
Pipeline at TransCanada. I have asked Mr. Jones to again join us and to provide the 
committee with an update of their plans with regard to Nebraska. Also following me 
will be Mr. Jim White, federal regulatory counsel for TransCanada, who can provide 
this committee with some insight into the federal process that has or that will occur 
with regard to Keystone XL going forward. I believe it is very important for the state 
of Nebraska to continue to move forward with respect to the Keystone project and 

139 See Natural Resources Committee Hearing: LB 4, l02nd Leg., l't Spec. Sess. 3--4 (Nov. 8, 201 I) 
(Statement of Senator Flood: "LB4 is the specific process ... that would apply to TransCanada's Keystone XL .... 
[1 .. 8 1) sets up a long-term plan on how we deal with the next oil pipeline ••• ,"); Floor Debate on LB 1, 102.., Leg., 
1'1 Spec. Sess. (Nov. 17, 20ll). See a/so comments ofSenator Hadley, Floor Debate on LB 1, 102M Leg., P1 Spec. 
Sess, (Nov. 17, 2011) at p. 15: "We have LBl and LB4 in front ofus. LBl is prospective after the Keystone 
Pipeline, the way 1 understand it; and LB4 deals with the Keystone XL pipeline." While the legislative history 
pertaining to LB 1 and LB 4 was not offered as an exhibit, Defendants cited to these legislative records in their brief. 
(Defendants' Trial Brief at 18). The court takes judicial notice ofthe legislative history ofLB I and LS 4, as it may. 
See Dairy/and Pawer Coop. v. State Brd of Equalization & Assessment, 238 Neb. 696, 704 ( 1991 ). 

140 Exhibit 44, 1 17; Exhibit 23. 

141 Exhibits 3~5. 

142 Exhibit 4, p.2. 

143 d .., I ·• p,;., 

144 !d., p.3. 
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to adhere to the process that we worked so hard to develop just a few months ago. 14s 

LB 1161 amended MOPSA by eliminating section 3(3) of LB 1, the provision which had 
exempted TransCanada's Keystone XL pipeline from MOPSA,146 and amending LB 4 so that any 
"oil pipeline" carrier seeking approval of a pipeline route through Nebraska could utiHze the 
NDEQ/Govemor approval process as an alternative to the PSC approval process under MOPS A. 147 

LB 1161 was signed into law by the Governor April 17, 2012, and became effective April J 8, 
2012.' 48 The same day, April 18, 2012, TransCanada submitted its "Initial Report Identifying 
Alternative and Preferred Corridors for Nebraska Reroute" to NDEQ for evaluation of the proposed 
Keystone XL Pipeline project pursuant to LB 1161, utilizing the alternative process created by LB 
1161.149 

On May 4, 2012, after LB 116 t was 1n place, TransCanada filed a new application with the 
State Department for a Presidential Permit for construction of an international border crossing for 
the proposed Keystone XL Pipeline at the U.S.-Canada border crossing site in Montana. 150 

1. Closed Class 

Plaintiffs claim LB 1161 amounts to special legislation by serving a closed class. As Plaintiffs 
characterize it, ''[oJnly a pipeline carrier who submitted a pipeline route prior to April I?, 2012, and 
is currently proposing to construct a major oil pipeline with[in ]) through, or across Nebraska to be 
put in service after November 23, 2011, benefits from LB 1161's PSC bypass." 151 

With respect to closed classes, the Nebraska Supreme Court has explained: 

"[t]he rule appears to be settled by an almost unbroken line of decisions that a 
classification which limits the application of the law to a present condition, and 
leaves no room or opportunity for an increase in the numbers of the class by future 

14S d 1 ., p.4. 

146 LB t, § 3(3),Jormerly codified at NEB. REV, STAT, § 57-1402(3), provided; "ihe Major Oil Pipeline 
Siting Act shall not apply to any major oil pipeline that has submitted an application to the United States Department 
of State pursuant to Executive Order 13337 prior to the etlective date ofthis act." 

147 LB 1161, §§ 6 and 7, codified at NEB. REV. STAT.§§ 57~1405(1) and 57~1503. 

148 E:xhibit44, 1119. 

149 Exhibit44, 1120; See also LB 1161, § 7, codified at NEB. REv. STAT.§ 57-1503. 

1 ~0 Exhibit 44, 1121. 

151 Plaintiffs' Trial Brief at 24. 
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growth or development, is special, and a violation of [Article Ill, § 18]."152 

In the past, the Supreme Court has noted "that a number of legislative acts, which were 
applicable only to a present situation, have been held not to be inimical to [Article III, § 18, because] 
in such cases the acts were so framed that it was possible for others to come within the 
classification."153 In Haman v. Marsh, 154 the Supreme Court explained that a special legislation 
challenge based on a closed class in violation of Article Ill, § 18, requires the court to "consider the 
actual probability that others will come under the act's operation. If the prospect is merely 
theoretical, and not probable, the act is special legislation. The conditions of entry into the class 
must not only be possible~ but reasonably probable of attainment."1ss 

Plaintiffs rely on the sequence of events surrounding the adoption ofLB 1161 to argue the 
law was enacted solely for TransCanada's benefit, and to suggest no other pipeline carrier 
realistically will benefit from LB 116Ps alternative NDEQ/Oovemor approval process. This 
argument simply mischaracterizes LB 1161. While it is true LB 1161 was passed at a time when 
only TransCanada's Keystone XL pipeHne was seeking approval of a route through Nebraska, LB 
1161's applicability is not limited to pipeline carriers submitting routes prior to the enactment ofLB 
1161, as Plaintiffs suggest. 156 Rather, LB 1161 makes the NDEQ/Govemor approval method 
available to all oil pipelines that satisfy the eight-inch inside diameter requirement contained in LB 
4, § 2. 157 In fact, rather than creating a closed class, LB 1161 had the practical effect of expanding 
the class of pipeline carriers that could utilize the alternative NDEQ/Govemor approval method. It 
is both possible and probable other pipeline carriers will come within LB 1161's provisions, and the 
law, as worded, does not limit its application only to a present condition. Under the circumstances, 
the court does not find LB ll6l creates an unconstitutional closed class in violation ofNEB. CONST. 
art. III,§ 18. 

2. Arbitrary and Unreasonable Classification 

Based on the sequence of events and legislative history, Plaintiffs also argue LB 1161 was 
enacted solely for TransCanada's benefit to streamline route approval and construction across 
Nebraska in the event its second Presidential permit application was granted. Specifically, Plaintiffs 
argue LB 1161 was enacted as "the vehicle to get TransCanada's [Keystone XL] pipeline state 

152 Haman v. Marsh, 237 Neb. 699,716 (1991) (quoting City o[Scottsbluffv. Tiemann, 285 Neb. 256,262 
(1970)). 

153 State v. Gering Irrigation District, 114 Neb. 329, 334 (1926) (emphasis added). 

154 Haman v. Marsh, 237 Neb. 699 (1991) . 

ISS ld, 237 Neb. at 717-18. 

!S6 See LB 1161, § 1, codified atN£B. R£V, STAT.§ 57-1101. 

157 See /d. at,§§ I, 6, cod(/ied at Nf!.a. Rev. STAT,§§ 57-1101 and 57-1405(1). 
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review and approval and trigger for eminent domain rights out of the PSC and MOPS A and in to the 
hands of the Governor and the NDEQ."158 Plaintiffs argue the Legislature did not express a 
reasonable basis for enacting this special law to favor a single pipeline company and did not identify 
how such legislation would further a legitimate public policy. 

"While it is true that the Legislature may classify where reasonable, it may not do so in an 
arbitrary manner."159 The Nebraska Supreme Court has articulated the test for determining the 
constitutionality of classifications as tbllows: 

A legislative classification, in order to be valid, must be based upon some reason of 
public policy, some substantial difference of situation or circumstances, that would 
naturally suggest the justice or expediency of diverse legislation with respect to the 
objects to be classified. Classifications for the purpose of legislation must be real 
and not illusive; they cannot be based on distinctions without a substantial 
difference.160 

A classification will be proper mifthe special class has some reasonable distinction from other 
subjects of a like general character, which distinction bears some reasonable relation to the legitimate 
objectives and purposes of the legislation."'161 The question for the court is "whether the things or 
persons classified by the act form by themselves a proper and legitimate class with reference to the 
purpose oft he act." 162 Under a special legislation inquiry, the analysis "focuses on the Legislature's 
purpose in creating the class and asks if there is a substantial difference of circumstances to suggest 
the expediency of diverse legislation."163 As such, it is recognized that "[t]he Legislature has the 
power to enact special legislation where the subject or matters sought to be remedied could not be 
properly remedied by a general 1aw and where the Legislature has a reasonable basis for the 
enactment of the law."164 A legislative act runs afoul of the prohibition against special legislation 
"[w]hen the Legislature confers privileges on a class arbitrarily selected from a large number of 

ISS Plaintiffs' Trial Brief at 26--27. 

1s9 State ex rei. Douglas v. Marsh, 207 Neb. 598, 608 (1980) (citation omitted). 

160 City ofScottsbl~tfv. Tiemann, 185 Neb. at 266 (citations omitted). See also Natural Gas Pipeline Co_ v_ 
State Bd. of Equalization & Assessment, 237 Neb. 357 (1991) (applying test and fmding no real distinction between 
railroads and other common carriers which would justifY exemption of the former's personal property but not that of 
the latter). 

161 State ex rei. Douglas v. Marsh, 207 Neb. at 609 (quoting Campbell v. City of Lincoln, 195 Neb. 703, 
709 (1976)). 

162 Campbellv. City of Lincoln, t 95 Neb. at 709. 

163 Hug v. City of Omaha, 215 Neb. 820, 826 (2008). 

164 Sanks, 286 Neb. at 400. 
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persons standing in the same relation to the privileges, without reasonable distinction or substantial 
difference. "165 

Before analyzing the classifications created by LB 1161 under the authority articulated above, 
this court first addresses Defendants' argument that the special legislation issue is not properly 
before this court. Specifically, Defendants argue LB 1161 did not establish any new classes of oil 
pipelines or pipeline carriers; rather, those classes were established previously in LB 1 and LB 4 
(neither of which have been challenged by the Plaintiffs in this declaratory judgment action). 
Defendants' argument in this regard is not entirely correct, because LB 1161 did amend the classes 
established in LB 1 and LB 4 in some respects. For instance, LB 1161 removed the exemption under 
LB l, § 3(3) and, as a result, the cJass of~'major oil pipelines" established in MOPS A was expanded 
to include all major oil pipelines larger than six inches, rather than excluding those pipelines that had 
submitted an application to the State Department pursuant to Executive Order 1333 7 prior to 
MOPSA'seffectivedate. 166 Similarly, LB 1161 hadthepracticaleffectofexpandingtheclassof''oil 
pipelines'' over eight inches that could use the alternate NDEQ/Govemor review process. Under LB 
4 only "oil pipelines" that were undergoing a federal SEIS review could utilize the collaborative 
NDEQ review/Governor approval method for a route through Nebraska. LB 1161 expanded that 
classification-and expanded NDEQ' s authority- so that any pipeline carrier who wanted approval 
of an ••oil pipeline" route through Nebraska could request an evaluation by NDEQ and approval by 
the Governor (even without a federal SEIS review) 167 instead of applying for PSC review/approval 
under MOPSA.168 Even though Defendants mischaracterize LB 1161 when they suggest it did not 
alter the classifications established by the Legislature in LB 1 or LB 4, the proper focus isn't merely 
on whether LB 1161 modified the classes of pipeline carriers established previously, but ••whether 
the things or persons classified by [LB 1161 J form by themselves a proper and legitimate class with 
reference to the purpose of the act."169 In other words, this court must focus "on the Legislature's 
purpose in creating the class and [ask] l.fthere is a substantial difference of circumstances to suggest 
the expediency of diverse Iegislation.;;l?o 

In this case, it is important to recognize that when the Legislature enacted MOPSA it created 
a classification between those pipelines which had submitted a Presidential Permit application prior 

Hi:; Hug, 215 Neb. at 826. 

166 LB 1161, § 4. 

167 LB 1161, § 7, codified at N£9. RF.v. STAT.§ 57-1503(1Xa)(i). 

168 ld at§ 6, codified at NEB, REV. S'rAT. § 57-1405(1). 

169 Campbell v. City of Lincoln, 195 Neb. at 709. 

170 Hug, 275 Neb. at 826. 
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to November 23~ 2011, and those which had not. 171 That original classification was part ofLB 1 and 
LB 4; neither of which have been challenged in the present litigation. Instead, Plaintiffs argue LB 
1161's reclassification of those pipelines that could use the alternate NDEQ/Govemor approval 
method was arbitrary because-once the Presidential Permit application was denied-TransCanada 
could have utilized the PSC review process under MOPSA for any new application and there was 
no reasonable basis for the Legislature to reclassifY pipeline carriers as it did. 

As the Supreme Court has explained: 

If the Legislature had any evidence to justify its reasons for passing the act, then it 
is not special legislation if the class is based upon some reason of public policy, some 
substantial difference of situation or circumstances, that would naturally suggest the 
justice or expediency of diverse legislation concerning the objects to be classified. 172 

The evidence suggests the purpose behind LB 1161 was to allow NDEQ's evaluation of 
TransCanada's proposed reroute of the Keystone XL Pipeline (a process which began pursuant to 
LB 4 and was underway) to continue after TransCanada's Presidential Permit was denied. 173 The 
question becomes whether that is a reclassification based upon "some reason of public policy, some 
substantial difference of situation or circumstances, that would naturally suggest the justice or 
expediency of diverse legislation with respect to the objects to be classit'ied.'' 174 In considering this 
question ~4[t]hc Nebraska Legislature is presumed to have acted within its constitutional power 
despite that, in practice, its laws may result in some inequality."m Also, this court will "not 
reexamine independently the factual basis on which a legislature justified a statute, nor wi11 [this] 

171 See LB l, § 3(3),Jormerly codified at NEB. REv. STAT. § 57-1402(3). See also Natural Resources 
Committee Hearing: LB l, 102nd Leg., 1st Spec. Sess, {Nov. 7, 201 !); Floor Debate on LB 1 and LB 4, l02nd Leg., 
I st Spec. Sess. (November 17, 2011 ). 

m Gourley v. Nebraska Methodist Health Sys., 265 Neb. 918,943 (2003). 

173 See Exhibit4; Natural Resources Committee Hearing: LB 1161, 102"" Leg., 2"d Sess. (Feb. 16, 2012). 
Specifically, Senator Dubas asks: "So when we left here in November ... it was with the Uflderstanding that LB 4 
was for this project that 'rransCanada has proposed [and) LB 1 was for anything in the future, any new project. any 
new company coming in. Is what you are trying to achieve with [LB 1161] in any way changing the intent of where I 
think we all understood we were at when we left here in November?" ld at p. 11. To this question, Senator Smith 
responds:"[ do not believe it is, Senator Dubas. It is staying with the spirit of what was in LB 4. For the 
TransCanada pipeline we want to make certain [it] is outside of the Sandhills and we want to look at alternative 
routes. Unfortunately, things occurred at the federal level that created a situation where [NDEQJ struggled with 
being able to continue Wlder LB 4. So we wanted to modi I}' it so [NDEQ] could continue on the path they were 
tbllowing." ld at pp. 11-12. 

174 City of Scottsbluff v. Tiemann. 185 Neb. at 266. 

175 Gourle.v v. Nebraska Methodist Health Sy.v., 265 Neb. at 942 (citing Prendergast v. Nelson, J 99 Neb. 97 
(1977)). 
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court independently review the wisdom of the statute."176 

When considering a claim that the Legislature has enacted special legislation, the Supreme 
Court has cautioned courts to afford deference to legislative fact-finding and avoid second-guessing 
the wisdom of the challenged legislation: 

It is not this court's place to second·guess the Legislature's reasoning behind 
passing the act. Likewise, "it is up to the legislature and not this Court to decide 
whether its legislation continues to meet the purposes for which it was originally 
enacted.'' Because we give deference to legislative factfinding and presume statutes 
to be constitutional, any argument that the record contains evidence that the act was 
not wise or necessary when it was enacted does not change the analysis. 177 

Although LB 1 and LB 4 are not being challenged in this case, it nevertheless is appropriate 
to note the historic circumstances which prompted the Govem.orto call the 2011 special session, and 
the problems the Legislature was seeking to solve in enacting LB I and LB 4. TransCanada had 
submitted its Presidential Permit application proposing a route through Nebraska, and while the 
consensus was that federal law would preempt any state law attempting to regulate the safety of such 
an oil pipeline, 171 it likewise was the consensus that Nebraska could enact siting statutes to govern 
the route of an oil pipeline through that State, as many other states had done. 179 With the Keystone 
XL Presidential Permit application pending and the federal review process already underway, the 
Legislature;s charge was to see whether it could agree upon and pass siting legislation that would 
allow Nebraska to have immediate input into the ongoing federal review process regarding the 
Keystone XL Pipeline application and-for future pipeline projects-establish a regulatory 
procedure to give Nebraska control over the route oil pipelines would take through the State. The 
Legislature eventually passed LB 1 (which established the PSC route approval process) and LB 4 
(which authorized NDEQ to cooperate with the federal govemment's SEIS review of a pipeline 

176 /d 

m /d. at 943 (quoting Verba v. Ghaphery, 552 S.E.2d 406,412 (W.Va. 2001)). 

1711 See, e.g. Natural Resources Committee Hearing: LB I, l02nd Leg., ]!It Spec. Sess. 4-5 (Nov. 7, 2011) 
(Statement of Senator Dubas: "This act is intended to deal solely with the issue of siting, totally apart from safety 
considerations, and recognizes the expressed preemptions stated in the Federal Pipeline Safety Act of 1994"); 
Natural Re.sources Committee Hearing: LB 4, l02nd Leg., 1" Spec. Sess. (Nov. 8, 2011). See also, LB I,§ 3(2), 

codified at NEB. REv. STAT.§ 57·1402(2). See also Exhibit 18 p. 24 ("to provide consistency across the nation, 
pipeline safety is regulated by the federal government. U.S. Department of Transportation, Pipeline and Hazardous 
Materials Safety Administration (PHMSA) is resPQnsible for safety regulations pertaining to the construction, 
operation, maintenance, and spill-response planning for pipelines, including the proposed Keys€one XL Pipeline. 
Federal regulations governing pipeline safety are described in 49 CFR Parts 190 through 199.'') 

179 Natural Resources Committee Hearing: LB I, 102nd Leg.; P1 Spec. Sess, (Nov. 7, 201 t) (Statement of 
Senator Dubas: "States do have siting authority and that is supported by laws that are on the books in other states.") 
See also, LB 1, § 3(2), codified at NEB. REv. STAT. § 57-1402(2). 
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project and authorized the Governor to approve the pipeline route after reviewing the SEIS). The 
legislative history makes clear that legislators intended the pending Keystone XL route to be 
evaluated pursuant to the process established by LB 4, and expected all future pipeline routes to be 
evaluated using the PSC approval process established by LB 1.180 

So while LB 1161 and the classifications it created were, quite clearly, enacted with 
TransCanada's Keystone XL Pipeline in mind, that does not compel the conclusion that there was 
no sotmd public policy reason for enacting LB 1161. Deferring to the Legislature's fact-finding, as 
this court must, it is reasonable to conclude the Legislature enacted LB 1161 to further the public 
policy goals identified previously when enacting LB 4.181 The Legislative history of LB 1161 
supports this conclusion. m 

Additionally, the evidence supports the conclusion that LB 1161 was intended to further the 
Legislature's original policy determination that MOPSA's PSC review process should not apply to 
the Keystone XL Pipeline. Prior to the enactment ofLB 1161, the Legislature made a determination 
that MOPSA ought not apply to TransCanada's Keystone XL Pipeline project, and fashioned an 
alternative, presumably quicker, route-approval procedure in LB 4. The Legislative history supports 
the conclusion that when circumstances changed as a result of the President denying TransCanada' s 
permit application, the Legislature determined LB 1161 was necessary to further the Legislature's 
original purpose in enacting LB 1 and LB 4. 183 It is not thi.s court's place to second-guess the 
Legislature's reasoning in passing LB 1 and LB 4, or to determine whether-after Keystone's 
Presidential Pennit app1ication was denied-the legislation continued to meet the purposes for which 
it originally was enacted. The Legislature clearly determined LB 1161 was necessary to "clarifY the 
law a pipeline carrier is to follow depending on the date an application is made for a Presidential 
Permit from the State Department" and to provide for "a process that would authorize [NDEQ] to 
conduct an environmental impact study of a pipeline route going through Nebraska ... when there 
is no federal permit application pending. "184 In light of the deference courts are to give to Legislative 
factfinding~ Plaintiff's argument that LB 1161 was unnecessary does not change the analysis. 

Given the presumption of constitutionality and the deference courts give to the factual basis 
on which the Legislature justifies a statute, this court concludes the class of oil pipeline carriers 

1 
RO See discussion at fit. 139. 

lRJ While the Legislature made specific factual fmdings in connection with LB 4, see LB 4, § I, codified at 
NEB. REv. STAT.§ 57-1501, it made no new or additional factual findings in connection with LB 1161. 

182 Exhibit 4. 

183 See discussion at fu. 173. Additionally, the Legislative history suggests that at the time LB 1161 was 
being considered. NDEQ was viewed as being in a better position to complete the evaluation it alteady had 
underway~ than the PSC was to begin a new evaluation under MOPSA. See Exhibit 4; Natural Resources Committee 
Nearing: LB 1161, l021!d Leg., 2nd Sess., pp 16-17,21 (Feb. 16, 2012). 

184 Ex. 4; COMMITIEE STATEMENT: LB 1161, 102nd Neb. Leg., 2nd Sess. (Feb. 16, 2012). 
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created by LB 1161 forms a proper and legitimate class with reference to the purpose of the act and, 
when considering the Legislature's purpose in creating the class, concludes there is "a substantial 
difference of circumstances to suggest the expediency of diverse legislation."181i The classification 
(or reclassification) of oil pipelines in LB 1161 was not arbitrary, but rather was based on the same 
difference in situation which prompted the Legislature to enact LB 1 and LB 4 in the first place, a 
classification which has not been challenged in this lawsuit. Under the circumstances, the 
Legislature's classification, or reclassification as the case may be, was not arbitrary or unreasonable 
and, in enacting LB 1161, the Legislature did not violate the constitutional safeguard against special 
legislation. 

C Unlawful Delegation 

Plaintiffs allege LB 1161 represents an unlawful delegation of power under three different 
theories. First, Plaintiffs argue .LB 1161 unconstitutionally delegates legislative authority over 
eminent domain to the Governor. Next, Plaintiffs argue LB 1161 unconstitutionally divests the PSC 
of authority over common carriers, and delegates such authority to the Governor. And finally, 
Plaintiffs claim LB 1161 is unconstitutional because it fails to provide sufficiently clear and definite 
standards by which the Governor is to exercise the authority delegated by the act. 

1. Delegation of Legislative Decision Making over Eminent Domain 

Plaintiffs claim LB 1161 constitutes an unlawful delegation of the Legislature's authority over 
the power of eminent domain. Specifically, Plaintiffs contend LB 1161 unconstitutionally vests the 
Governor with authority to delegate the power of eminent domain "by empowering the Governor to 
decide what company shall be approved to build a pipeline and use the power of eminent domain to 
acquire real property rights for a pipeline route in and across Nebraska."186 

"Eminent domain is defined generally as the power of the nation or a state, or authorized 
public agency, to take or to authorize the taking of private property for a public use without the 
owner's consent, conditioned upon the payment of just compensation."1117 The power of eminent 
domain is a sovereign power which exists independently of the Nebraska Constitution. 188 The 
Constitution provides: 

The exercise of the power and the right of eminent domain shall never be so 
construed or abridged as to prevent the taking by the legislature, of the property and 
franchises ofincorporated companies already organized, or hereafter to be organized, 

185 Hug. 275 Neb. at 826. 

ts6 Second Amended Complaint at~ 13.2. 

187 City ofOmaha v. Tract No. 1, 18 Neb. App. 247,251 (2010). 

188 /d. 

35 

000271 PST Deliverable00001494 



EPA-HQ-2015-004767 Interim 3 

and su~jecting them to the public necessity the same as of individuals. 189 

This constitutional provision serves as "a limitation on the exercise of the power and in no sense of 
the word a grant of the power."190 '"The Legislature has the right to delegate [the power of eminent 
domain] and to restrict or limit the extent of its use.'' 191 "The right to authorize the exercise of 
[eminent domainJ power and the mode of the exercise thereof is legislative."192 As the Nebraska 
Supreme Court has explained: 

"Since the power of eminent domain is an attribute of sovereignty and inherent in the 
state, only those agencies to whom the legislature has delegated the power can 
exercise the right and it must be exercised only on the occasion, in the mode or 
manner, and by the agency prescribed by the legislature."193 

The Supreme Court has articulated the following rules regarding delegation of eminent 
domain authority. The Legislature may delegate the authority to exercise eminent domain not only 
to counties, cities, political subdivisions, or other public agencies, but also to private parties. 194 The 
right to exercise the power of eminent domain to build a pipeline "depends on the legislative 
grant."195 "Proceedings to subject the property of another for public use under the doctrine of 
eminent domain must be conducted in the manner prescribed by the statute delegating the power.''196 

And fina11y ~ H[ s ]tatutes conferring and circumscribing the power of eminent domain must be strictly 
construed. ';197 

Prior to MOPS A and LB 1161, the Legislature had granted the power of eminent domain to 
pipeline carriers in NEB. REV. STAT.§ 57-1101: 

Any person engaged in, and any company, corporation. or association fonned 

Ut9NEB. CONST. art. X,§ 6. 

190 Burnettv. Central Nebraslca Public Power & Irrigation Dist., 147 Neb. 458,465 (1946). 

191 /d. at 466. 

192 Little v. Loup River Pub. Power Dist., 150 Neb. 864, 869 {1949). 

193 Spencer v. Wallace, 153 Neb. 536, 544 (1 951) (quoting State ex rei. Nelson v. Butler, 145 Neb. 638, 
646 (1945)). 

194 See Gustin v. Scheele, 250 Neb. 269, 276 (1996) (''Railroads, although they are private corporations, 
also can acquire land by eminent domain for their use. NEB. REV. S'!'AT. § 74-308 (Reissue 1 990)."). 

195 Missouri Valley Pipe Line Co. v. Neely, 124 Neb. 293,295 (1933). 

196 Spencer v. Wallace, 153 Neb. at 544. 

197 Burlington Northern & Santa Fe Ry. v. Chaullt, 262 Neb. 235,241 {2001). 
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or created for the purpose of transporting or conveying crude oil, petroleum, gases, 
or other products thereof in interstate commerce through, or across the State of 
Nebraska; or intrastate within the State of Nebraska, and desiring or requiring a 
right-of-way or other interest in real estate, and being unable to agree with the owner 
or lessee of any land, lot, right-of-way or other property for the amount of 
compensation for the use and occupancy of so much of any lot, land, real estate, 
right-of-way or other property as may be reasonably necessary for the laying, 
relaying, operation and maintenance of any such pipeline or the location of any plant 
or equipment necessary to operate such pipeline, shall have the right to acqui.re the 
same for such purpose through the exercise of the power of eminent domain. The 
procedure to condemn property shall be exercised in the manner set forth in sections 
76-704 to 76-724. 198 

This authority for crude oil pipeline carriers to exercise eminent domain free of pre-authorization 
or review by any state agency had been in place since 1963. 

With the enactment of MOPSA and, subsequent1y, LB 1161, all pipeline carriers were 
required to get approval of the proposed pipeline route prior to exercising eminent domain authority. 
MOPSA and LB 1161 amended NEB. REV. STAT.§ 57-1101 to provide that: 

for any major oil pipeline as defined in section 57-1404 to be placed in operation in 
the State of Nebraska after November 23, 2011, any such person, company, 
corporation, or association shall comply with section 57-1503 and receive the 
approval of the Governor for the route of the pipeline under such section or shaH 
apply for and receive an order approving the application under the Major Oil Pipeline 
Siting Act, prior to having the rights provided under this section. 199 

Considering the provisions of LB 1161, this court concludes Plaintiffs mischaracterize the 
impact ofLB 1161 when they suggest it provides the Governor with authority to make decisions 
regarding a pipeline carrier's use of eminent domain. Simply put, the amendments to the eminent 
domain provision ushered in by MOPSA, and then amended further by LB 1161, did not affect a 
change in the Legislature's prior delegation of eminent domain authority. Pipeline carriers 
previously had, and continue to have, eminent domain authority after MOPSA and LB 1161. Under 
the provisions of MOPSA and LB 1161, the Legislature simply postponed the authorization to 
exercise eminent domain until a pipeline carrier first has its proposed route reviewed and approved 
by NDEQ and the Governor, or by the PSC. As the Supreme Court has recognized, '~[t]he 
Legislature has the right to delegate [the power of eminent domain] and to restrict or limit the extent 
of its use."200 The court finds the Legislature simply restricted or limited the extent of pipeline 

198 NF.!a. REv. STAT.§ 57-1101 (Reissue 2010). 

199 NE:a, Rev. STAT.§ .57-1101 (Cum. Supp. 2012); see also LB 1161, §I. 

200 Burnett v. Central Nebraska Public Power & Irrigation Dist., 147 Neb, at 466. 
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carriers' use of eminent domain through LB 1161 and concludes LB t 16 I does not 
unconstitutionally delegate eminent domain authority as alleged by Plaintiffs. 

2. Delegation of Control over Common Carriers from the PSC to the Governor 

Plaintiffs argue LB 1161 unconstitutionally divests the PSC of jurisdiction to regulate oil 
pipelines, including intrastate oil pipelines, and wrongfully vests control of such pipelines in the 
Governor. The PSC is a regulatory body created by the Nebraska Constitution. Its powers are 
defined in Nebraska Constitution, Article IV, § 20, which states: 

The powers and duties of such commission shall include the regulation of rates, 
service and general control of common carriers as the Legislature may provide by 
law. But, in the absence of specific legislation, the commission shall exercise the 
powers and perform the duties enumerated in this provision.201 

The PSC "is an independent regulatory body under the Nebmska Constitution, and its 
jurisdiction to regulate common carriers may be restricted by the Legislature only through 'specific 
legislation."' 202 The Legislature's ability to enact "specific legislation'' limiting the scope of the 
PSCts powers has been explained as follows: 

"[T]he Legislature has the right by law to prescribe how the commission shall 
proceed and what authority it may exercise in the regulation and general control of 
common carriers. Therefore; when specific Jegislation is enacted upon a subject in 
relation thereto, such legislation preempts the field so occupied and thereby 
prescribes and controls the powers and duties of the commission."103 

In further explaining the concept of"specific legislationt' regarding authority over common carriers, 
the Nebraska Supreme Court has said: 

"The right to regulate 'as' the Legislature may provide means the right to regulate in 
the manner in which the Legislature provides .... The word 'specific' in the phrase 
'in the absence of specific legislation' 1s synonymous with the word 'particular.' The 
term implies a definite restriction on the kind and extent oflegislation over common 
carriers which is permissible by the Legislature. It [specific] is defined in 58 C. J., 
Specific, p. 826 as follows: • Definite, or making definite; 1 imited or precise; precisely 
formulated or restricted; tending to specifY or make particular. Although the term is 

101 NF.a. CONS'r. art. IV,§ 20. See also NEB. R£V, STAT,§ 75-109.01 (Cum. Supp. 2012) (setting forth the 
jurisdiction of the PSC). 

202 Schumacher v. Johanns, 272 Neb. 346, 365 (2006). 

203 State ex rei. Spire v. Northwestern Bell Tel. Co., 233 Neb. 262,275 (1989) (quoting Chicago & N. W. 
Ry. Co. v. County Board of Dodge County, 148 Neb. 648,653 (1947)). 

38 

000271 PST Deliverable00001494 



EPA-HQ-2015-004767 Interim 3 

a relative one, it is l.imited to a particular, definite, or precise thing, and hence is the 
very opposite of "general".' It was not intended by the use of these words to 
authorize unlimited, broad, general legislation in reference to the control and 
regulation of common carriers.,204 

As such, under settled Nebraska law, "[i]n the absence of specific legislation, the powers and duties 
of the [PSC], as enumerated in the Constitution, are absolute and unqualified."205 Stated another 
way, the constitutionally prescribed powers of the PSC are plenary and self-executing in the absence 
of any specific legislation on the subject. 206 

a. Oil pipeline carriers tl$ ~~common carriers" 

Before considering Plaintiffs' claim that LB 1161 divests the PSC of authority over common 
carriers, it is necessary to determine whether the oil pipeline carriers subject to regulation under LB 
1161 are "common carriers" under Nebraska law. This is because '"the powers enumerated in article 
IV,§ 20, apply only to common carriers.u:lo' 

Article IV, § 20 does not expressly define "common carrier" but the courts have recognized 
"[t]he tenn (common carriers; as used in article IV,§ 20, is coextensive with the meaning of that 
phrase at common law."208 When summarizing the various ways in which the term "common 
carrier'' has been defined at common law, the Nebraska Supreme Court explained: 

any person, corporation, or association holding itself out to the public as offering its 
services to all persons similarly situated and perfonning as its public vocation the 
services of transporting passengers, freight, messages, or commodities for a 
consideration or hire, is a common carrier in the particular spheres of such 
employment. 209 

Under the common law, two elements are essential to "common carrier" status: the entity 
must hold itself out to the public generally as being engaged in the business of transporting from 

204 Jd at 276 (quoting State ex rei. State Railway Commission v. Ramsey, 151 Neb. 333,344 (1949)). 

205 Myers v. Blair Tel. Co., I94 Neb. 55,59 (1975) (citing State ex rei. State Railway Comm 'n. v. Ramsey, 
151 Neb. 333 (1949)). 

206 !d. at 60. 

207 Nebraska Pub. Serv. Comm 'n v. Neb. Pub. Power Dist., 256 Neb. 479, 491 ( 1999). 

208 /d. at 491 (observing the PSC's constitutional authority over common carriers did not extend to 
"contract carriers" because they were not considered "common carriers" at common taw). 

209 Bayard v. North Central Gas Co., t 64 Neb. 819, 830 (I 957) (citing State ex ret. Winnett v. Unirm Stock 
Yards Co., 81 Neb. 67 (1908)). 
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place to place, and must do so "for hire."210 In the context of NEB. CoNST. art. IV, § 20, the 
definition of "common carrier" is flexible, as the Supreme Court explained in State ex rei. State 
Railway Comm 'n. v. Ramsey: 

The tenn "common carriers" includes all forms of transportation for hire, and 
the amendment providing for the commission was intended to control the common 
carrier business to which it relates at all times and under all developments. It was 
detennined in this state more than half a century ago that a street raHway company 
became a common carrier by undertaking the transportation of passengers for hire. 
Transportation is the important fact, and the form or method thereof is immaterial. 
The commission since its creation has had jurisdiction and power of control by virtue 
of the Constitution when the problem presented involved regulation of public 
transportation service. A Constitution is intended to meet and be applied to any 
conditions and circumstances as they arise in the course of the progress of the 
community. The terms and provisions of constitutions are constantly expanded and 
enlarged by construction to meet the advancing affairs of men. While the powers 
granted thereby do not change, they do apply in different periods to all things to 
which they are in their nature applicable. 211 

Applying the legal authority cited above to the evidence presented, it appears the class of oil 
pipelines to which LB 1161 applies properly are considered "common carriers" under Nebraska 
common law. This conclusion is bolstered by the fact that, prior to legislative amendments in 1963, 
Nebraska statutes expressly declared crude oil pipelines to be "common carriers": 

Any company, corporation or association, formed or created for the purpose of 
transporting ... crude oil, petroleum or the products thereof ... from one point in the 
State of Nebraska to another point in the State of Nebraska for a consideration, is 
hereby declared to be a common carrier.''212 

210 See I d. at 830-32 (and cases cited therein). 

211 State ex rei. State Railway Comm 'n. v. Ramsey, lSI Neb. 333, 337~38 ( 1949) (citations omitted). 

:m NBB. R£V. S'I'AT. § 75-601 (Reissue 1943). In 1963, the Legislature undertook a complete recodification 
of the statutes relating to the State Railway Connnission (now the PSC) to better organize all the statutes into one 
chapter, but not to make any new substantive changes. See LB 82, Laws 1963, c.42!i, 73'd Sess., Reg. Sess. (Neb. 
1963); Judiciary Committee Hearing: LB 82, 73rd Sess., Reg. Sess. (March 29, 1963); COMMI'l"l'££ STATEMENT ON 
LB 82, 73n1 Sess •• Reg. Sess. (Neb. 1963). Former Naa. REV. STAT, § 75-601 (Reissue 1958) was inadvertently left 
out of the main bill, LB 82, recodifYing the statutes relating to the Commission, and so was recodified as NEB. REv. 
S'I'A.T. § 57-1101 in LB 789, Laws 1963, c. 323, 73rd Sess.~ Reg. Sess. (Neb. 1963). LB 789 was intended to keep the 
"present utility rights for pipe lines for eminent domain ... as it is but it will [be] in a different section of the 
statutes." Floor Debate on LB 789, 73rd Sess., Reg. Sess. 1691 (Neb. 1963). Even though the version ofNEB. REv. 
STA1'. § 57-1101 created by LB 789left out the language declaring intrastate crude oil pipelines to be common 
carriers subject to Commission regulation contained in former NF.a. Rev. STAT,§ 75~601 (Reissue 1958), the 
legislative history ofLB 789 indicates that the Legislature did not intend to change the substance of the law 
regarding crude oil pipelines, including their common carrier status. 
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But perhaps the most telling evidence that oil pipeline carriers properly are characterized as 
''common carriers'' under Nebraska law is the fact that, for more than 50 years, the Legislature has 
afforded oil pipeline carriers eminent domain authority "for the purpose of transporting or conveying 
crude oil, petroleum, gases or other products thereof in interstate connnerce through, or across the 
State ofNebraska, or intrastate within the State ofNebraska."213 The authority to exercise eminent 
domain is one of the quintessential indicia of common carrier status. And while the mere fact that 
a company has been given eminent domain authority does not conclusively establish common carrier 
status under Article IV § 20,214 when evidence of eminent domain status is added to evidence of 
transporting crude oil for hire, it is difficult to come to any conclusion other than the pipeline carriers 
regulated by LB 1161 are "common carriers•• under Nebraska common law. Indeed, it is difficult 
to reconciJe the evidence in this case with any other conclusion. :m 

Defendants present no argument suggesting oil pipeline carriers are not properly considered 
"common carriers'' under the connnon law ofNebraska, but instead argue Plaintiffs have not proven 
TransCanada's Keystone XL Pipeline is a "connnon carrier', as that term is defined in NEB. REV. 
STAT.§ 75-501, which provides: 

Any person who transports, transmits, conveys, or stores liquid or gas by pipeline for 
hire in Nebraska intrastate commerce shall be a connnon carrier subject to commission 
regulation. The commission shall adopt promulgate and enforce reasonable rules and 
regulations establishing minimum safety standards for the design, construction, 
maintenance and operation of pipelines which transport tiquified petroleum gas or 
anhydrous ammonia in intrastate commerce by common carriers. 216 

While Defendants are correct that section 75-501 does not expressly reference crude oil pipelines, 

~m See NEB. REV. STAT.§ 57-1 tot (Reissue 2010). 

214 See Bayard, 164 Neb. at 829 (concluding that although the Defendant gas company had exercised the 
right of eminent domain under NEB. REv. STAT. § 75.o609 (Reissue t 943), that did not make the gas company a 
common carrier for purposes of subjecting it to the natural gas rates ftxed by the commi$sion, because the gas 
company had not transported gas for consideration, and because the gas company had exercised eminent domain as 
an interstate pipeline carrier and not an intrastate carrier subject to the commission's rates). 

215 Defendants suggest there has been no evidence presented establishing the "for hire" narure of the 
TransCanada Keystone XL Pipeline project. To the contrary, Exhibit 32, a letter dated August 6, 2010, from 
TransCanada to Governor Heineman, indicates TransCanada'.s proposed crude oil pipeline will be "fur hire." (Ex. 
32 at p. 2 ("The $12 billion system is 83 percent subscribed with long-tenn, binding contracts .... ")). Moreover, in 
its Final Evaluation Report, NDEQ discussed the nature of the products to be transported by TransCanada's 
Keystone XL Pipeline and explained that "[tJhese products would not be created by Keystone but by the producers in 
Western Canada. Keystone is the common carrier of the product and is hired by the producers/shippers to transport 
their crude oil." (Ex. 18 at ES-26). As further explained in TransCanada's Supplemental Environment Report, 
"[t]he Project will transpon: crude oil production from the Western Canadian Sedimentary Basin and the Bakken 
supply basin in Montana and North Dakota to ... allow fur delivery of that production to existing refinery markets 
on the Texas Gulf Coast." (Ex. 10, § 1.2 at p.S). 

216 NEB. REV. STAT.§ 75-501 (Reissue 2009). 
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the absence of such a reference is immaterial to determining whether the PSC has plenary 
jurisdiction over oil pipelines, because '"[i]n the absence of specific legislation, the powers and duties 
of the [PSC], as enumerated in the Constitution, are absolute and unqualified."217 

Prior to enacting LB 1161; when the Legislature enacted MOPS A through LB 1, it amended 
the statutory provisions relating to the PSC' s authority over pipelines to make clear that the "Public 
Service Commission shall have jurisdiction, as prescribed, over ... Pipeline carriers and rights-of
way pursuant to the Major Oil Pipeline Siting Act, the State Natural Gas Regulation Act, and 
sections 75-501 to 75-503."213 As such, at the time LB 1161 was enacted, the PSC had plenary 
jurisdiction over oil pipelines as common carriers, and had jurisdiction over pipeline carriers 
pursuant to MOPSA. Accordingly, this court concludes oil pipeHnes subject to LB 1161 arc 
"common earners" as that term is used in NEB. CONST. art. IV, § 20. 

b. Divestment of PSC control 

Having concluded oil pipeline carriers subject to LB 1161 are common caniers, the question 
becomes whether LB 1161 unlawfully divests the PSC of control over routing decisions involving 
such common carriers. As the Nebraska Supreme Court has explained: 

Our prior decisions regarding interpretation of NEB. CoNST. art. IV, § 20, 
seem to draw a distinction between statutes by which the Legislature attempted to 
transfer regulation of common carriers to an agency distinct from the PSC and 
statutes by which the Legislature itself"occupies the field" and becomes, in effect, 
the regulatory body which exercises control over common carriers. The Legislature 
can.not constitutionally divest the PSC of jurisdiction over a class of common carriers 
by vesting a governmental agency, body of government, or branch of government, 
except the Legislature, with control over the class of common carriers. State ex rei. 
State Railway Commission v. Ramsey, supra (unconstitutional legislative attempt to 
vest the Nebraska Department of Aeronautics with power to "control common 
carriers by air"); Rivett Lumber & Coal Co. v. Chicago & N. W. R. Co., 102 Neb. 
492, 167 N. W. 570 (1918) (statute designed to produce reasonable rail service did not 
authorize the court to exercise control over service by a railroad as a common 
carrier). However, a legislative act or statute may constitutionally divest the PSC of 
jurisdiction over common carriers to the extent that the Legislature, through specific 
legislation, has preempted the PSC in control of common carriers. See, Rodgers v. 
Nebraska State Railway Commission, 134 Neb. 832, 844, 279 N. W. 800, 807 ( 1938) 
("[T]he plenary power of the railway commission may only be curtailed or 
diminished where the legislature has, by specific legislation, occupied the field"); 

217 Myers v. Blair Tel Co., 194 Neb. at 59 (1975) (citing State ex rei. State Railway Comm 'n v. Ramsey, 
151 Neb. 333 ( 1949)). 

218 LB 1 § 14, codified at Nf.B. REv. STAT.§ 75·109.01(6) (Cum. Supp. 2012). 
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State v. Chicago & N. W. Ry. Co,, supra at 977; 25 N.W.2d at 828 ("The legislative 
act under consideration clearly deprives the Nebraska State Railway Commission of 
any power to act to the extent that it occupies the field''), 

Thus, while the Legislature may constitutionally occupy a regulatory field, 
thereby specifically and preemptively excluding the PSC from some control over a 
class of common carriers, the Legislature cannot absolutely and totally abandon or 
abolish constitutionaJiy conferred regulatory control over common carriers. For 
example, legislation which directs that the PSC cannot exercise its constitutionally 
granted power over a particular common carrier or a class of common carriers, or 
which dictates that the Legislature shall not enact regulatory statutes concerning a 
common carrier or class of common carriers, violates NEB. CONST. art. IV, § 20. If 
such abandonment or abolition of regulatory control were permitted, the protection 
afforded to Nebraska citizens by the constitutionally created and empowered PSC 
would cease to exist. NEB. CONST. art. IV, § 20, requires that the power to regulate 
common carriers exist either in the PSC or the Legislature.219 

Plaintiffs argue LB 1161 divests the PSC of jurisdiction over oil pipeline routing decisions 
and improperly vests that power with NDEQ and the Governor. Specifically, Plaintiffs allege LB 
1161 gives NDEQ and the Governor authority to evaluate and approve ''any route for an oil pipeline 
within, through, or across the state"220 and in so doing completely divests the PSC of authority over 
the routing decision of an entire class of common carriers-those oil pipelines which elect to submit 
an application for evaluation by NDEQ and approval by the Governor. 

In response, Defendants present two arguments. First, Defendants argue LB 1161 (along with 
its predecessors LB 1 and LB 4) were concerned only with the route of a pipeline, and Defendants 
suggest routing/siting decisions do not fall within the PSC' s constitutionally enumerated powers over 
"the regulation of rates, service, and general control of common carriers."221 Next, Defendants 
suggest LB 1161 does not completely divest the PSC ofjurisdiction over common carriers, but rather 
creates a sort of shared jurisdiction by authorizing an alternative process for pipeline carriers to 
obtain approval of pipeline routes. 

In considering the arguments of the parties, this court is guided by the delegation cases cited 
previously, and by the Supreme Court's analysis in cases involving past Legislative attempts to 
divest the PSC's predecessor, the State Railway Commission, of authority over classes of common 
carriers. For instance, in State ex rei. State Railway Comm 'n v. Ramsey,222 the Legislature enacted 

219 State ex rei. Spire v. Northwestern Bell Tel. Co .• 233 Neb. at 276-77. 

220 LB 1161, § 7, codified atNF.R. REV. STAT.§ 57-1503(1Xa)(i). 

221 
NEB. CONST. art. IV,§ 20. 

222 State ex rei. Stale Railway Comm 'n v. Ramsey, 151 Neb. 333 (t 949). 
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a law providing that "[t]he Department of Aeronautics shall exercise general control over all 
aeronautics within this state, including the regulation of rates and services in connection with 
aeronautics for hire', and "the commission shall have and exercise no control over aeronautics. "223 

The Nebraska Supreme Court concluded the law violated NEB. CONST. art. IV,§ 20 because the 
"Legislature has no power to divest the State Railway Commission ofits constitutional jurisdiction 
to regulate and control common carriers by air by transferring it to another body or jurisdiction."224 

In Rivett Lumber & Coal Co. v. Chicago & N. W. Ry. Co. ~2"1.5 the plaintiff sought an order 
compelling the defendant railroad company to construct a sidetrack for plaintiff's use, relying on a 
statute purporting to give the courts jurisdiction to hear and determine that kind of proceeding) and 
to grant any appropriate relief. The defendant railroad company claimed the court was without 
jurisdiction to enter such order since it amounted to establishing a station where there was none and 
such a determination was within the State Railway Commission'sjurisdiction. The Supreme Court 
agreed with the defendant, reversed the judgment of the district court, and dismissed the case. In 
explaining its decision, the Court stated: 

While the Constitution authorizes the legislature to provide by law how these powers 
and duties of the commission shall be exercised, it was clearly not intended that the 
legislature should confer the general power to regulate rates, service or control 
generally of common carriers upon some other body or jurisdiction. If the legislature 
under the Constitution could confer jurisdiction upon the courts either to regulate 
rates or service or to control generally common carriers. it follows that it could confer 
jurisdiction to do all ofthe things enumerated in the railway commission statute, and 
the constitutional provision establishing a railway commission would then become 
nugatory .... 

It seems clear to us that the object of plaintiffs' action is not to prevent discrimination 
between persons and associations, but to regulate the service of the railroad company, 
and is therefore entirely within the jurisdiction of the state railway commission."l26 

Cases like Rivett suggest decisions involving where a common carrier locates its services 
properly fall within the PSC's jurisdiction to regulate the service and exercise general control over 
common carriers. Where, geographically. a common carrier establishes its operations is a basic 
component of its service, particularly with pipelines, and authority over where such operations may 

w !d. at336. 

224 /d. at 347. 

:ill Rivett Lumber & Coal Co. v. Chicago & N. W. Ry. Co., t 02 Neb. 492 (1918). 

"l"l6 Jd. at 495-97. 
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be located fits squarely within the concept of"general control of common carriers ... :m Indeed, given 
federal preemption in the area of regulating the operation, maintenance, and safety of interstate oil 
pipelines, decisions regarding the routing of such pipelines is one of the few regulatory controls the 
State can exercise over interstate oil pipeline carriers.:m 

Having concluded that evaluation and approval of an oil pipeline route through Nebraska is 
within the PSC' s constitutionally enumerated powers, the question becomes whether LB 1161 totally 
divests the PSC of control over pipeline routes and vests it in NDEQ and the Governor. In arguing 
this issue, both the Plaintiffs and the Defendants mischaracterize, to some extentt the practical effect 
ofLB 1161. 

Plaintiffs characterize LB 1161 as granting the PSC only "secondary jurisdiction to review 
oil pipeline routes under MOPSA, unless the Governor approves the route."229 However, tllis is not 
an entirely accurate depiction ofLB 1161's effect. The plain language ofLB 1161 does not require 
a pipeline carrier seeking route approval to begin with either the NDEQ/Governor approval process, 
or the PSC review process. Nor did LB 1161's amendment of the eminent domain statute have the 
effect of requiring pipeline carriers to first seek route approval from the Governor rather than the 
PSC. LB 1161 amended NEB. REv. STAT.§ 57-1101 as follows: 

except that for any major oil pipeline as defined in section 57-1404 to be placed in 
operation in the State of Nebraska after November 23, 2011, any such person; 
company, corporation, or association shaH comply with section 57-1503 and receive 
the approval of the Governor for the route of the pipeline under such section or shall 
apply for and receive an order approving the application under the Major Oil Pipeline 
Siting Act, prior to having the rights provided under this section. 230 

Due to the Legislature's use of the disjunctive "or" in section 57-1101, the amendment does not 

227 See Rivett Lumber & Coal Co. v. Chicago & N. W. Ry. Co., 102 Neb. 492 (holding that question of 
whether a train station should be established in a particular location was within State Railway Commission's 
exclusive jurisdiction as it involved regulation of service); if. Ritums v. Howell, 190 Neb. 503, 507-Q8 (1973) 
(finding statute authorizing creation of a city transit authority to operate city's public transportation system did not 
delegate the Commission's "general control" or rate-maldngjurisdiction to the transit authority and it was "not 
disputed that the Transit Authority bad administratively construed the law to require it to submit rate and 
route-making powers to the Public Service Commission" (emphasi$ added)). 

228 See discussion at fu. 178. Additionally, the court takes judicial notice of the fac[ that. pursuant to 
MOPSA, the PSC has adopted rules and regulations for evaluating the routes of major oil pipelines through 
Nebraska. See NEB. ADMIN. CODE, Title 291, Chapter 9, §§ 023 through 023.12C2 (2013). 

229 Plaintiffs' Trial Brief at 12, 

230 NEB. REv. STAT,§ 57-1101 (emphasis added); LB 1161, § 1. 
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require a pipeline carrier to seek approval from NDEQ and the Governor rather than the PSC.231 

Additionally, it is significant that when LB 1161 amended the language ofNEB. REV. STAT.§ 57-
1503, it created permissive, rather than mandatory, authority in NDEQ to evaluate a route submitted 
by a pipeline carrier.232 As such, there is nothing about the language ofLB 1161 which compels the 
conclusion that it requires pipeline carriers to seek approval of a pipeline route through the 
NDEQ/Govemor procedure rather than the PSC procedure under MOPSA. In theory; after LB 1161, 
an oil pipeline carrier seeking approval of a route through Nebraska may select either statutory 
approach as its starting point. As a practical matter, however, starting initially with the 
NDEQ/Govemor process provides a pipeline carrier with the opportunity for a second review 
through the PSC in the event the Governor withholds approval of the route. 233 

Defendants claim giving the pipeline carriers the option of choosing either the 
NOEQ/Govemor approval method or the PSC approval method actually insulates LB 1161 from a 
facial challenge. Specifically, Defendants suggest that because LB 1161 created an alternative to 
MOPSA's PSC approval process, but did not make use of the alternative NDEQ/Govemor process 
compulsory, LB 1161 does not completely divest the PSC of jurisdiction, and so does not offend 
Article IV, § 20. In making this argument) Defendants correctly point out that Plaintiffs are 
mounting a facial cha11enge to LB 1161, and a party challenging the facial validity of a legislative 
act must demonstrate that no set of circumstances exists under which the act would be valid, "i.e., 
that the law is unconstitutional in all of its applications.')23"' Defendants argue that because it is 
possible to implement LB 1161 in such a way as to permit the PSC to exercise power over the 
routing decision of common carriers, the "'no set of circumstances" test cannot be satisfied and any 
facial challenge to LB 1161 must fail. Basically, Defendants' argument suggests the existence of 
a constitutional alternative in a bifurcated statutory scheme will protect any allegedly 
unconstitutional portion from a facial challenge. The court finds such an argument unpersuasive. 

First, Defendants' argument applies the '"no set of circumstances" test to the entire statutory 
scheme (both MOPSA and LB 1161)~ rather than applying the test to only that portion of the 
statutory scheme being challenged as unconstitutional and, in so doing, stretches the test beyond its 
logical application. Plaintiffs have challenged only LB 1161 and the NDEQ/Govemor approval 

231 See Liddeii-Toneyv. Nebraska Dep't of Health & Human Servs., 281 Neb. 532, 537 (2011) ("The word 
'or: when used properly, is disjunctive."). 

232 NEB. REv. STAT.§ 57-1503(1)(a)(i) (providing "[t]he department may ... evaluate any route for an oil 
pipeline"); see also LB 1161, § 7. 

233 LB 1161 added language to MOPSA to provide: "If a pipeline carrier proposes to construct a major oil 
pipeline to be placed in operation in Nebraska after November 23, 2011, and the pipeline carrier has submitted a 
route for an oil pipeline within, through, or across Nebraska but the route is not approved by the Governor pursuant 
to section 57-1503, the pipeline carrier shall file an application with the commission and receive approval pursuant 
to section 57-1408 prior to beginning construction ofthe major oil pipeline within Nebraska.'' N£B. R~v. STAT. §57-

1405 (emphasis added); see also LB I 161, § 6. 

234 Lindner v. Kindig, 285 Neb. 386, 391 (2013). 
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process it created; Plaintiffs raise no challenge to the constitutionality of that portion of the statutory 
scheme which authorizes PSC evaluation and approval of pipeline routes pursuant to MOPS A. It 
makes little sense to apply the ~·no set of circumstances" test to a portion of the statutory scheme 
which no party challenges as unconstitutional, and then argue the constitutional portion of the 
scheme insulates the unconstitutional portion from a facial challenge. There is no doubt the law 
permits courts to consider and determine whether only specific parts of a statutory scheme violate 
the Constitution. :m Indeed, the Legislature included a severability clause in LB 1 and in LB 1161 
so that if portions of those acts were deemed unenforceable, the enforceable portions could remain 
in effect. 

In the present case, this court concludes the existence of the alternative PSC method of 
approval does not shield the NDEQ/Governor approval method trom constitutional scrutiny under 
a facial challenge. 

Under LB 1161, both the PSC and the Governor have been empowered by the Legislature to 
exercise authority over the evaluation and approval of proposed oil pipeline routes through Nebraska. 
This court found no authority indicating such a shared authority scheme constitutes proper "specific 
legislation "I imiting the PSC' s authority, and Defendants have cited none. The language ofLB 1161 
clearly restricts the PSC • s power over those pipeline carriers which elect to use the NDEQ/Govemor 
approval option. Whether the PSC's restriction of power is temporary or permanent is contingent 
on whether the Governor approves, or disapproves, the pipeline route.236 If the Governor approves 
the route, the PSC has been divested permanently of authority over the location of that oil pipeline 
route. 

Supreme Court jurisprudence involving NEB. CONST. art. IV, § 20 has drawn a stark 
distinction between statutes where the Legislature attempts to transfer regulation of common carriers 
to an agency distinct from the PSC, and statutes where the Legislature itself"occupies the field" and 
becomes) in effect. the regulatory body which exercises control over common carriers. 237 It is clear 
the Legislature cannot, consistent with Article IV. § 20, divest the PSC of jurisdiction over a class 
of common carriers and vest such power in another governmental agency, body of government, or 
branch of government, except the Legislature. 238 And while the Legislature may enact "specific 

235 See United States v. Salerno, 481 U.S. 739, 744-45 & n.3 ( 1987) (rejecting facial constitutional 
challenge to that portion of the Bail Reform Act which pennitted pretrial detention on the ground that the arrestee is 
likely to commit future crimes but "intimat[ing) no view on the validity of any aspects of the Act that are not relevant 
to respondents' case"). 

236 See LB J 161, § 7, codified a/NEB. REv. STAT.§ 57-1503(4) ("lfthe Governor does not approve any of 
the reviewed routes, he or she shall notify the pipeline carrier ... to obtain approval ... [from) the {PSC] pursuant to 
{MOPSA].") 

237 State ex rei. Spire v. Northwestern Bell Tel. Co., 233 Neb. at 276--77. 

238 State ex rei. State Railway Commission v. Ramsey, 151 Neb. 333 (1949) (unconstitutional legislative 
attempt to vest Nebraska Department of Aeronautics with power to "control conunon carriers by air"); Rivelt 
Lumber & Coal Co. v. Chicago & N. W. R. Co .• l 02 Neb. 492 (1918) (statute designed to produce reasonable rail 
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legislation," which preempts the PSC's control over common carriers and uoccupies the regulatory 
field" over a class of common carricrs,239 the Legislature catmot absolutely and totally abandon or 
abolish constitutionally conferred regulatory control over common carriers.240 It is clear that 
.. legislation which directs that the PSC cannot exercise its constitutionally granted power over a 
particular common carrier or a class of common carriers" violates NEB. CONST. art. IV, § 20.241 As 
such, ~'NEB. CONST. art. IV,§ 20, requires that the power to regulate common carriers exist either 
in the PSC or the Legislature. "242 

Because LB 1161 has the effect of either temporarily or permanently divesting the PSC of 
control over the routing decisions of oil pipelines subject to the act, and because LB 1161 vests such 
regulatory control over common carriers not in the Legislature but in NDEQ and the Governor, the 
evidence before this court clearly establishes LB 1161 violates NEB. CONST. art. IV, § 20, and 
therefore is unconstitutional. Furthermore, the court finds there is no set of circumstances under 
which such provisions could be constitutional. 

In light of this conclusion, it is unnecessary to address Plaintiffs' remaining constitutional 
challenges to the NDEQ/Govemor review process established in LB 1161. Specifically, it is 
unnecessary to address Plaintiffs' remaining claim that LB 1161 unconstitutionally delegates 
regulatory decision-making power over common carriers to the Governor without providing 
sufficient standards by which to exercise the power, and it is unnecessary to address Plaintiffs' 
claim that LB 1161 violates due process and separation of powers for failing to provide judicial 
review of the Governor's decision. 

D. Requested Relief 

Plaintiffs seek a declaration that LB 1161 is unconstitutional and void 1n 1ts entirety243 and ask 

service could not authorize courts to exercise control over service by a railroad as a common carrier). 

239 See, Rodgers v. Nebraska State Railway Comm 'n, 134 Neb. 832, 844 ( 1938) ("[T]he plenary power of 
the railway commission may only be curtailed or diminished where the legislature has, by specific legislation, 
occupied the field"); State v. Chicago & N. W. Ry. Co., 14 7 Neb. 970, 977 (194 7) ("The legislative act under 
consideration clearly deprives the Nebraska State Railway Commission of any power to act to the extent that it 
occupies the field"). 

240 State ex rei. Spire v. Northwestern Bell Tel. Co., 233 Neb. at 276-77. 

241 ld a€ 277. 

242/d 

243 As a general rule, "when part of an act is held unconstitutional, the remainder must likewise fail, unless 
the unconstitutional portion is severable from the remaining portions." State ex rei. Jon Bruning v. John A. Gale, 
284 Neb. 25?, 277 (2012)(citingJaksha v. State, 241 Neb. 106 (1994)). Although LB 1161 includesa. few minor 
provisions amending LB J which were not related directly to the NOEQ/Governor approval process declared to be 
unconstitutional, neither party has requested or argued for severability in this case, nor did Plaintiffs or Defendants 
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that any actions taken by NDEQ and the Governor pursuant to LB 1161, including the Governor's 
action on January 22) 2013-indicating approval ofTransCanada's proposed pipeline route-be 
declared null and void. Plaintiffs also seek a permanent injunction to enjoin enforcement of LB 
1161. 

''An unconstitutional statute is a nullity, is void from its enactment, and is incapable of 
creating any rights or obligations."244 As the Nebraska Supreme Court has explained: 

When a statute is adjudged to be unconstitutional, it is as if it had never been. Rights 
cannot be built up under it; contracts which depend upon it for their consideration are 
void; it constitutes a protection to no one who has acted under it, and no one can be 
punished for having refused obedience to it before the decision was made. And what 
is true of an act void in toto is true also as to any part of an act which is found to be 
unconstitutional, and which, consequently, is to be regarded as having never, at any 
time, been possessed of any legal force.245 

Having found LB 1161 violates NEB. CONST. art. IV,§ 20, by divesting the PSC of control 
over the routing decisions of oil pipelines subject to the act and vesting such regulatory control over 
common carriers in NDEQ and the Governor, the court finds Plaintiffs' request for declaratory 
judgment should be granted, and LB 1161 must be declared unconstitutional and void. 

Furthermore, because the Govemor' s actions of January 22, 2013, in approving the Keystone 
XL Pipeline route were predicated on an unconstitutional statute,246 the court also finds the 
Governor's actions in that regard must be declared null and void. Such a declaration should not be 
misconstrued as an indictment of the work done by NDEQ in conducting the comprehensive 
evaluation required by LB 1161, or the conclusions reached by the Governor after reviewing 
NDEQ's Final Evaluation Report and approving the Keystone XL Pipeline route.247 However, 
having found LB 1161 to be unconstitutional, governmental actions taken pursuant to that act, no 

suggest in their briefing that any portion ofLB 1161 should be severed in the event LB 1161 is declared 
unconstitutional. As such, the issue of severability is not properly before this court. 

:1
44 State ex rei. Stenberg v. Douglav Racing Corp., 246 Neb. 901, 906 (1994); State ex rel Stenbergv. 

Omaha Exposition and Racing, Inc., 263 Neb. 991; 1002 (2002). 

245 Boardof.Educational Lands & Funds v. Gillett, 158 Neb. 558~ 561-62 (1954). 

246 The Governor clearly relied upon the authority ofLB 1161 in approving the Keystone XL Pipeline 
route, and Defendants have directed this court to no other statutory provision under which the Governor's approval 
may have been authorized. See Exhibit 21, p. 3 ( .. 1, hereby, in accordance with Neb. Rev. Stat. § 57-1503(4), 
approve the route reviewed in the Final E:valuation Report conducted pursuant to Neb. Rev. Stat. § 57-1503( I)."). 

241 The law presumes government officials and administrative agencies act in good faith, with honest 
motives and for the purpose of promoting the public good when discharging their official duties under the law, see 
/..udwig v. Board of County Comm 'rs, 170 Neb. 600, 606 (1960), and the evidence in this case supports such a 
presumption. 
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matter how carefully performed, cannot stand. 248 

Finally, the court finds Plaintiffs are entitled to injunctive relief, and Defendants should be 
permanently enjoined from enforcing the provisions ofLB 1161, and permanently enjoined from 
acting pursuant to the Governor's January 22, 2013 approval of the Keystone XL Pipeline route. 

IT THEREFORE IS ORDERED, ADJUDGED, AND DECREED: 

l. LB 1161 violates NEB. CONST. art. N, § 20 by divesting the PSC of control over the routing 
decisions of oil pipelines subject to the act and vesting such regulatory control over common 
carriers in NDEQ and the Governor. Plainti:frs request for dec]aratory judgment is granted, 
and LB 1161 is declared unconstitutional and void. Furthermore, the Governor's actions of 
January 22, 2013, having been predicated on an unconstitutional statute, are declared null and 
void. 

2. Plainti:fr s request tbr injunctive relief is granted, and the Defendants are permanently 
enjoined from enforcing LB 1161 and from taking any action on the Governor's January 22, 
2013 approval of the Keystone XL Pipeline route; 

3. Any request for relief by any party which has not specifically been granted by this Order, is 
denied. 

DATED this ~y of February, 2014. 

248 See, e.g .• State a rei. Stenberg v. Douglas Racing Corp., 246 Neb. 901 (1994) (fmding statute 
authorizing telewagering at teleracing facilities to be unconstitutional, and declaring null and void license previously 
issued by State Racing Commission pursuant to unconstitutional statute, and enjoining any further action pursuant to 
the license); State ex rei. Stenberg v. Omaha Exposition and Racing, Inc., 263 Neb. 991 (2002) (finding telephonic 
wagering statutes unconstitutional and declaring null and void licenses previously issued to conduct telephonic 
wagering). 
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Giles-AA, Cynthia[Giles-AA.Cynthia@epa.gov] 
Miles, Erin 
Fri 2/21/2014 3:20:31 PM 
RE: Air & Radiation Law News for February 21, 2014 

From: Giles-AA, Cynthia 
Sent: Friday, February 21, 2014 10:18 AM 
To: Miles, Erin 
Subject: Fw: Air & Radiation Law News for February 21, 2014 

From: Turley, Jennifer 
Sent: Friday, February 21,2014 10:14:42 AM 
To: Allnutt, David; Anderson, Lea; Anderson, Steve; Aranda, Amber; Averback, Jonathan; 
Bennett, Karen; Bessette, Suzanne; Bogoshian, Matthew; Branning, Amy; Bunker, Byron; 
Cappuccio, Michelle; Chapman, Apple; Chester, Steven; Cozad, David; Crum, Lynda; Crystal, 
Roy; Davis, Julian; Dickinson, David; Dierker, Carl; Dolph, Becky; Doster, Brian; Dubey, 
Susmita; Dubois, Roland; Embrey, Patricia; Frey, Bert; Froikin, Sara; Giles-AA, Cynthia; 
Graham, Cheryl; Hannon, John; Harrison, Ben; Hoffman, Howard; Hogan, Stephanie; Holmes, 
Carol; Horowitz, Michael; lgoe, Sheila; lsales, Lydia; Jordan, Scott; Kaplan, Robert; Kataoka, 
Mark; Klepp, Robert; Knapp, Kristien; Lovett, Lauren; Mackey, Cyndy; Manners, Mary; Marks, 
Matthew; Matthews, Keith; McConkey, Diane; Mclean, Kevin; Moore, Bruce; Morgan, Jeanette; 
Moyer, Robert; Mulkey, Marcia; Muller, Sheldon; Murray, Suzanne; Nguyen, Quoc; OECA-OCE
AED; Okoye, Winifred; Orlin, David; Pastorkovich, Anne-Marie; Prince, Michael; Rodman, 
Sonja; Rowland, John; Sagoff, Kendra; Schaaf, Eric; Schmidt, Lorie; Silver, Meg; Silverman, 
Steven; Singh, Padmini; Snyder, Doug; Srinivasan, Gautam; Stahle, Susan; Starfield, Lawrence; 
Stern, Allyn; Thrift, Mike; Tierney, Jan; Ting, Kaytrue; Tsirigotis, Peter; Versace, Paul; Vetter, 
Rick; Walker, Mike; Ward, W. Robert; Wase, Alana; Wilcox, Geoffrey; Williams, Brent; Williams, 
Melina; Williamson, Timothy; Zenick, Elliott; Wills, Jennifer; Conger, Nick; Blake, Wendy; 
Schramm, Daniel 
Subject: Air & Radiation Law News for February 21, 2014 

000271 PST Deliverable00001496 



EPA-HQ-2015-004767 Interim 3 

Air Pollution 

Federal appeals court judges appeared inclined Feb. 20 to defer to the Environmental Protection 
Agency's expertise over its decision to tighten air quality standards for fine particulate matter (Nat'l Ass'n 
of Mfrs. v. EPA, ... 

Climate Change 

Legislation introduced in the California Senate would direct state air quality regulators to recommend post-
2020 greenhouse gas emissions reduction targets .... 
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Climate Change 

California would impose a carbon tax that would reach $50 a ton by 2030 instead of including emissions 
from transportation fuels in the state's landmark greenhouse gas emission reduction program, under a 
proposal announced by Senate ... 

Climate Change 

Government reviewers for the third National Climate Assessment have paid particular attention to its 
discussion of climate change response strategies, according to the chairman of the committee developing 
the report .... 

Climate Change 

The New York State Public Service Commission Feb. 20 approved a plan by Consolidated Edison Co. of 
New York to spend $1 billion over the next four years for storm hardening and resiliency projects in 
preparation for severe weather. ... 

Climate Change 

President Barack Obama, Canadian Prime Minister Stephen Harper and Mexican President Enrique Pena 
Nieto cited a shared concern for addressing climate change and pledged to work together to reduce 
greenhouse gas emissions during a Feb. 19 ... 

Climate Change 

Environmental and industry panelists disagreed on whether Section 111 (d) of the Clean Air Act would 
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permit existing coal-fired power plants to incorporate carbon dioxide emissions reductions that occur 
outside the "fence line" ... 

Energy 

The British Columbia Environmental Assessment Office (EAO) will receive an additional C$9 million 
(US$8 million) over three years to handle assessments of resource development impacts of proposed 
liquefied natural gas (LNG) facilities ... 

Energy 

The Federal Energy Regulatory Commission on Feb. 20 approved a capacity expansion for the new 
Sabine Pass liquefied natural gas export terminal and denied market-based rates for the reversed 
Seaway oil pipeline .... 

Energy 

The Massachusetts Energy Facilities Siting Board has approved all necessary state and local permits for 
the construction of a 629-megawatt natural gas-fired power plant in Salem, Mass., just two days after 
plant developers agreed to the ... 

Hazmat Transport 

While the freight rail industry has been "tremendously open" to voluntary interim measures to enhance 
safety on railway cars that transport crude oil, those measures aren't ready to be finalized, Transportation 
Secretary ... 
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Appellate judges at Feb. 20 oral arguments appeared skeptical of industry groups' suit over EPA's 
decision to tighten its fine particulate matter (PM2.5) national ambient air quality standard (NAAQS) by 
citing deference to the agency's scientific judgment, but queried EPA's first-time near-road air monitoring 
requirement for the pollutant. 

Four GOP senators are calling on federal wildlife agencies to "vacate" the formal Endangered Species 
Act (ESA) consultation process with EPA over its pending rule governing cooling water intake structures 
at power plants, a review that environmentalists have said could result in stricter control requirements. 

Biofuels groups are defending EPA in refiners' suit challenging the agency's 2013 renewable fuel 
standard (RFS) blending requirements as unreasonably high, with the biofuels advocates ... 

KEYSTONE XL: 

Decision could drag past November after pushback in Neb. 

Elana Schor, E&E reporter 

Published: Thursday, February 20, 2014 

It's beginning to look a lot like 2012 all over again as resistance in Nebraska points to a months-long 
delay in President Obama's ruling on the Keystone XL pipeline, possibly until after the next election. 
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Soon after the Cornhusker State's attorney general appealed an hours-old court decision that invalidated 
a Nebraska law passed to expedite a new route for KXL, Obama added geopolitical context to his review 
of the oil sands crude pipeline while standing beside the Canadian premier whose government has 
lobbied hard for its approval. 

After praising the economic value of North America's "amazing bounty of traditional fossil fuels" during a 
joint appearance with Canadian Prime Minister Stephen Harper and Mexican President Enrique Peria 
Nieto, Obama vowed to set an example for developing nations ahead of next year's global emissions 
talks in Paris. 

Since "we only have one planet," Obama said, the United States and its continental neighbors should 
work to "promote economic development and growth, recognizing that we're not going to immediately 
transition off of fossil fuels," while also projecting leadership in order to maintain "leverage over" China, 
India and other rising greenhouse gas generators. 

His remarks, which followed a defense of the federal review of the $5.4 billion KXL, suggest that the 
White House views the pipeline's impact on climate geopolitics as less than settled despite the State 
Department's prediction last month of a minor emissions impact Jan. 31 ). 

Obama spoke after a district court judge in Nebraska struck down a law that empowered its GOP 
governor to approve a new route for the 1, 179-mile heavy oil conduit without a review by the independent 
state Public Service Commission, or PSC Feb. 19). Nebraska Attorney General Jon 
Bruning quickly appealed that decision, but it remains unclear whether a new judge can finish hearing the 
case before the PSC process runs its course. 

PSC rules allow its siting reviews to take up to seven months following a formal application by KXL 
sponsor TransCanada Corp. Given the political pressure already mounting on pro-pipeline Democratic 
lawmakers who must face voters in November, such as Senate Energy and Natural Resources 
Chairwoman Mary Landrieu of Louisiana, the new uncertainty in Nebraska appears to bolster the 
administration's case for holding off on a KXL ruling until after Election Day. 

"President Obama refused to make a decision on Keystone XL until it had a route in accordance with 
state law, and there is no reason for the president to change course now," Natural Resources Defense 
Council attorney Anthony Swift wrote yesterday in a response to the Nebraska court decision. 

Beyond the White House's role, the State Department could choose to pause its national interest 
determination on the pipeline while the Nebraska route is re-examined, ClearView Energy Partners LLC 
analyst Kevin Book advised clients in a note yesterday. A similar decision by State in late 2011 paved the 
way for GOP insistence on a 60-day deadline for Obama to weigh in on the pipeline, which led to a 
presidential rejection in early 2012 and a resubmission of a new route by TransCanada. 

"Whether or not State stops the [national interest determination] clock, agency and White House 
spokespeople have strenuously reiterated that neither the secretary of State nor the president will be 
hurried into making any decisions," Book wrote. "In short, 'Keystone Standard Time' seems poised to drag 
on a little longer ... it could potentially stretch beyond the November 4, 2014, midterm elections." 

As the Nebraska drama played on, billionaire anti-KXL climate activist Tom Steyer hosted a half-dozen 
Democratic senators at his San Francisco home for a fundraiser last night that sent $400,000 to the 
party's upper-chamber campaign effort. Steyer announced plans Monday to spend $100 million or more 
on electing climate-friendly candidates this fall. 

Senate Majority Leader Harry Reid's (D-Nev.) remarks to the 70 attendees "focused on the importance of 
creating an offset to the Koch brothers," the energy magnates known for their lavish campaign spending 
in support of conservative candidates, according to a source at the Steyer fundraiser who spoke on 
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condition of anonymity. 

Vice President AI Gore also addressed the crowd, calling Steyer "Mr. Tipping Point" in the fight to bring 
climate change back to the top of the Democratic agenda, the source said, while Sens. Sheldon 
Whitehouse (D-R. I.) and Patrick Leahy (D-Vt.) homed in on "how exposed the Republicans are for 
adopting and promoting a basic anti-science position." 

Also in the crowd were Sens. Jeanne Shaheen (D-N.H.), Mark Udall (D-Colo.) and Ben Cardin (D-Md.), 
as well as Rep. Gary Peters (D-Mich.), who is running to replace retiring Sen. Carl Levin (D-Mich.). Peters 
is the only one of 10 Democratic candidates in the nation's most hotly contested Senate races to openly 
criticize KXL Feb. 18). 

Steyer himself, who co-hosted the fundraiser with donors Mark and Susie Tompkins Buell and Wade 
Randlett, spoke to his guests about new polling on KXL that his advisers will publicly release today. The 
survey focuses on the importance of the end use of KXL's emissions-heavy Canadian oil sands crude -
namely, whether it stays in the United States or is exported, in raw or refined form-- in terms of voter 
opinion about the pipeline. 

Among the crowd of more than five dozen people dining on grass-fed beef and salmon at Steyer's home, 
according to the source in attendance, were League of Conservation Voters President Gene Karpinski 
and former Sierra Club chief Carl Pope. 

AIR POLLUTION: 

Federal judges skeptical of industry challenge to EPA soot standard 

Jeremy P. Jacobs, E&E reporter 

Published: Thursday, February 20, 2014 

Federal appellate judges were skeptical today of a broad industry challenge to U.S. EPA's new air 
standard for fine particles, or soot. 

The National Association of Manufacturers, U.S. Chamber of Commerce and other industry groups are 
seeking to vacate EPA's decision a little more than a year ago to tighten the National Ambient Air Quality 
Standard for fine particles from 15 micrograms per cubic meter over a year to 12 micrograms. 

EPA justified making the standard more stringent by pointing to a series of scientific studies that have 
linked exposure to the particles, which come from tailpipes, power plants, drilling operations and boilers, 
to a variety of cardiovascular ailments Dec. 14, 2012). 

But industry groups claimed they submitted their own studies that suggested retaining the 15-microgram 
standard was sufficient. 

William Wehrum of Hunton and Williams LLP, representing industry, told the U.S. Court of Appeals for the 
District of Columbia Circuit that EPA "put its thumb on the scale" in deciding which studies to give greater 
weight to. 

"We submitted data, and there is no indication the agency responded," Wehrum said. 
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But at least two members of the three-judge panel suggested the agency deserves deference in setting 
the standard. 

Judge Brett Kavanaugh, a Republican appointee who has previously criticized EPA air rules, said bluntly 
at one point that industry is facing an "uphill climb" because EPA's Clean Air Scientific Advisory 
Committee, or CASAC, unanimously recommended the level EPA promulgated. 

Kavanaugh said that he was "having trouble seeing how EPA could be deemed to have acted unlawfully" 
and that he was "not seeing how we can second-guess this," since EPA waded through thousands of 
studies and used its discretion in setting the standard. 

Judge David Tatel, a Democratic appointee, appeared to agree. He noted that previous D.C. Circuit cases 
have held that it is appropriate for the agency to consider all studies early in the rule making process, then 
winnow down that number later. 

"We have cases saying that's an appropriate way for the agencies to proceed," he said. 

Eric Hostetler of the Department of Justice, representing EPA, sought to build upon the judges' 
questioning. He said the standard "easily meets the applicable deferential standard of review." 

Environmentalists have applauded the new standard, pointing out that the previous limits were set in 1997 
and were widely regarded as insufficient to protect public health. 

Industry groups, however, criticized them and quickly filed the current lawsuit. In addition to their 
argument regarding the scientific studies, they challenged EPA's decision to change the monitoring 
system for determining whether areas are in attainment of the new standard, as well as eliminate the 
ability of states to average results for more than one monitor. The rule called for near-road monitoring, 
which industry claims will reflect exaggerated results from traffic that isn't representative of the area as a 
whole. 

Tatel and Kavanaugh were joined on the panel by Judge Janice Rogers Brown, another Republican 
appointee. In a good sign for EPA, they asked very few questions of Hostetler. 

Kavanaugh did question Hostetler about the near-road monitoring, though. He responded that the 
requirement was aimed at making sure EPA has data that are representative of where people live. In 
urban areas, he said, vulnerable populations-- such as low-income households-- frequently live near 
roadways and are exposed to high levels of particulate matter due to tailpipe emissions. 

It was "eminently reasonable for EPA to fill a gap" in its monitoring, Hostetler said. 

BIOFUELS: 

RFS rollback would put policy on 'manageable' track -- EPA 
transportation chief 

Amanda Peterka, E&E reporter 

Published: Thursday, February 20, 2014 

ORLANDO, Fla.-- A proposal to reduce the renewable fuel mandate that many saw as a step backward 
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for federal biofuels policy was in fact an attempt to define a "manageable trajectory" going forward, U.S. 
EPA's transportation head said yesterday. 

Christopher Grundler told an ethanol industry audience here that EPA aimed to address practical realities 
in the marketplace-- not undermine the biofuels industry. The agency and the Obama administration 
remain fully committed to the industry, he said. 

"Biofuels has got to be part of that solution set" for reducing emissions in the transportation sector, EPA's 
Office of Transportation and Air Quality director said. "In my opinion, it's way, way too early to declare 
failure here." 

EPA's proposal, though, calls for a 16 percent cut in ethanol and advanced biofuel usage this year 
compared with the level set out in the 2007 Energy Independence and Security Act. The agency would 
mandate 13 billion gallons of conventional ethanol -- 1.4 billion gallons below what the act requires -- and 
2 billion gallons of advanced biofuels made from feedstocks other than cornstarch, a reduction of 1.75 
billion gallons from the act's goal. 

The agency cited concerns with an "inadequate domestic supply" of biofuels, the limit to the amount of 
ethanol that can be used in today's fueling infrastructure and low confidence that the nation can produce 
a substantial amount of next-generation biofuels this year Nov. 15, 2013). 

The rule, which was leaked in draft form ahead of the official November proposal, has been EPA's most 
controversial renewable fuel decision to date. 

A December public hearing on the proposed rule drew a record number of attendees and testifiers, many 
of whom told personal stories both in support of and in opposition to the proposal. One college student 
drove more than 800 miles from Michigan to Washington, D.C., to testify in support of biofuels. 

A team of about a dozen EPA employees is currently wading through more than 140,000 written public 
comments, 6,000 of which are unique, Grundler said. Hundreds of the comments were more than 100 
pages in length. 

Oil industry representatives, livestock producers and food manufacturers have generally opposed the 
proposal, arguing that the agency came up short. 

"While the agency took a step in the right direction, we still have concerns that the proposal doesn't go far 
enough to protect consumers," the American Petroleum Institute says. 

Biofuels producers and farmers, on the other hand, submitted thousands of comments in opposition 
because they felt it missed the mark in the opposite direction. They say EPA has no legal basis for 
proposing such deep reductions. 

"They're mad as hell," National Corn Growers Association Vice President for Public Policy Jon Doggett 
said this week about the extent of the commenting. 

While finding a middle ground will be a weighty task, EPA is aiming to finalize the rule by midnight June 
20. 

Grundler told ethanol industry representatives in Orlando at the Renewable Fuels Association's annual 
conference that the rule could change to take into account updated information and all the public 
comments. 

"What I think are central points for the policy going forward is: How do we put this on a manageable 
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trajectory?" he said. "What does it look like, what is it reasonable for us to assume is that growth pattern? 
And how can we be more predictable about this so we don't go through this argument year after year?" 

In a discussion with reporters after his speech, Grundler defined a "manageable trajectory" as one that 
shows steady growth in the overall biofuels space and remains neutral among the various types of 
renewable fuels. 

"It does the country, the society, the economy, no good if these fuels aren't used," Grundler told reporters. 
"We're not going to be reducing emissions if they're not used." 

Grundler also told reporters that the agency has attempted to be conservative in its estimates of cellulosic 
biofuel production, or the generation of advanced biofuels from plant-based materials like agricultural 
residue and switch grass. EPA has consistently overshot with its estimations of production and lost a 
federal court case over its 2012 number. In the 2014 proposal, the agency pegged cellulosic production at 
17 million gallons. 

"I'm not happy that the EPA has been wrong every year about this," Grundler said. "We are looking at 
what processes we're using to estimate future cellulosic production. And it's hard. There's a considerable 
amount of uncertainty." 

EPA in general believes that the policy must address "practical realities" in the ethanol marketplace today, 
including the 10 percent blend wall, or the technically feasible ethanol saturation point in the marketplace. 

What EPA is not proposing to do, the transportation chief said, is be a price-setting agency for Renewable 
Identification Numbers, or the credits associated with gallons of biofuels that refiners buy and sell to meet 
their annual obligations. Skyrocketing RIN prices last year prompted an outcry by refiners that the country 
had hit the blend wall and that the renewable fuel standard had become unworkable. 

Documents show that the White House was concerned about high RIN prices during an interagency 
review of EPA's proposal Jan. 6). The price for RINs dropped when a draft of the proposal 
was leaked and refiners learned they might have to blend less ethanol into gasoline this year. 

Grundler said he has tried "very, very hard" to avoid predicting RIN prices and the effect they have on 
retail gasoline prices. Grundler, a Michigander who has led EPA's transportation office for only about 17 
months, also took full credit for the proposal despite the lengthy and rigorous review process. 

"I want to own this proposal. This was EPA's proposal. This was EPA's decision," he said. "We were 
addressing what we consider practical realities in the marketplace. We saw no way to get from A to B." 

BIOFUELS: 

'Forever young' duckweed has big potential as raw material 

Amanda Peterka, E&E reporter 

Published: Thursday, February 20, 2014 

A flowering plant no larger than a pencil-tip eraser might emerge as an important raw material for 
biofuels. 
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So say researchers who've completed the genome for that plant, duckweed. 

The kidney-shaped plant, Spirodela polyrhiza, that's also known as bayroot covers still water bodies in 
thick mats. Unlike other raw materials being considered for advanced biofuels, duckweed lacks the woody 
material that must be broken down in fuel production, regrows quickly and can be harvested easily. 

Knowing which genes affect which traits will allow researchers to engineer duckweed specifically for 
biofuel production, said Joachim Messing, director of the Waksman Institute of Microbiology at Rutgers 
University and senior author of the research. 

"New variants can be created with modified pathways for industrial applications," Messing said. 

Duckweed has been used traditionally as a green treatment for scrubbing pollutants. It has been found to 
lower nitrogen and phosphorus concentrations in farm runoff and to absorb metals and other pollutants. 

Messing joined researchers from the Department of Energy's Joint Genome Institute and several other 
facilities to complete the genome of duckweed. Results of their research were published yesterday in the 
journal Nature Communications. 

The scientists found duckweed has one of the smallest known plant genomes, about 27 percent fewer 
genes than Arabidopsis thaliana, which was previously thought to be the smallest plant genome. 

Most surprisingly, the look into the plant at the molecular level showed that duckweed's genes remain in a 
juvenile state. 

Messing called it a "forever young lifestyle." 

"There is an arrest in development and differentiation of organs," Messing said. "So this arrest allowed us 
to uncover regulatory networks that are required for differentiation and development." 

In a find especially useful for biofuel production, the sequencing showed that the genes responsible for 
cellulose and lignin -- the woody parts of plants that must be broken down before biofuel production -
were either missing or not well-developed through its arrested development. Other genes related to cell 
walls were lower than in other plants. 

On the other hand, the genes controlling the production of starch, the part of the plant used to make fuels, 
remained in the duckweed genome. Researchers projected that the genes were probably used to create 
starch-filled buds that help the plants sink to the bottom of ponds in cold winter weather. 

"Understanding which genes produce which traits will allow researchers to create new varieties of 
duckweed with enhanced biofuel traits, such as increased reduction of cellulose or increased starch or 
even higher lipid production," according to a statement on the study. 

Duckweed has other traits that would help with biofuel production. It has, for example, one of the quickest 
growing times of any plant: Under optimal conditions, the fastest-growing ones can clone themselves and 
double in less than 30 hours. 

One company, Ceres Energy Group, is already producing electricity from duckweed. Messing estimated it 
would take about another five years to produce biofuels from the plant. 

The study's implications go beyond biofuels. 
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"The sequencing of this genome opens new frontiers in the molecular biology of aquatic plants," Messing 
said. "This publication represents the single largest advancement in this field and a new milestone in plant 
molecular biology and evolution." 

ETHANOL: 

Big retailers to warn customers about E15 

Amanda Peterka, E&E reporter 

Published: Thursday, February 20, 2014 

Three large retailers plan to warn customers around the country this spring that high levels of ethanol 
could damage their lawn mowers and chain saws. 

Lowe's Companies Inc., Wai-Mart Stores Inc. and True Value Co. will all carry labels either in their stores 
or in catalogs warning customers that gasoline containing 15 percent ethanol, or E15, cannot be used in 
their outdoor equipment. The signs and ads feature a red hand gesturing to the reader to stop and 
contain the phrase "Look Before You Pump." 

The Outdoor Power Equipment Institute, a longtime critic of U.S. EPA's decision to approve the 
introduction of E15 into the marketplace, launched the campaign last year. 

"The challenge for our industry is the machinery today are designed for a specific fuel," Kris Kiser, 
president and CEO of the institute, said this week at an ethanol industry conference in Orlando, Fla. "One 
of the reasons we've taken the position we have on E15 is the machine is not designed to run on it." 

EPA has approved E15 for use only in cars with model years 2001 and newer. Legally, outdoor power 
equipment, motorcycles and boats are not allowed to use the fuel --they are approved only for fuel with 
an ethanol content of up to 10 percent-- because of ethanol's corrosive nature. 

But retailers say they worry that power equipment customers will fuel up with E15, and consequently 
damage their equipment, as it becomes more of a dominant fuel found in gas stations. 

The "Look Before You Pump" campaign is "exactly what our stores need to meet the challenges posed by 
higher ethanol fuel blends," said Ken Goodgame, senior vice president and chief merchandising officer at 
True Value. 

Some Lowe's and Wai-Mart stores already carry the signage. True Value will carry the warning on the 
back cover of its spring outdoor power catalog. The DIY Network is also supporting the program through 
social media and messaging on its TV shows. 

About 60 stations in 12 states today offer E15 as a fuel choice, according to the Renewable Fuels 
Association. 

NUCLEAR WASTE: 

Monitors detect airborne radiation near N.M. repository 
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Published: Thursday, February 20, 2014 

An independent monitoring center said yesterday it found radioactive isotopes in an air sensor a half-mile 
from the Carlsbad, N.M., nuclear waste repository that was shut down last week, but the readings were 
far below what U.S. EPA deems unsafe. 

The filter from a monitor northwest of the Waste Isolation Pilot Plant, which stores radioactive materials 
from military facilities, detected trace amounts of americium and plutonium, said Russell Hardy, the 
director of the Carlsbad Environmental Monitoring and Research Center. 

The levels are low enough that "you could eat it and it wouldn't hurt you," Hardy said. 

The levels are the highest ever detected at or around the site, which has remained closed to all 
nonessential personnel after sensors inside the facility detected airborne radiation. The plant had 
temporarily shut down two weeks ago when a truck delivering salt caught fire at an underground mine 
within the site. 

That fire was in an area that Department of Energy officials said was separate from where nuclear waste 
is stored. A second air sampling station 11 miles from the plant showed no radiation, Hardy said 

Feb. 19). -- SP 

UNITED KINGDOM: 

E.U. sues Britain for exceeding air pollution limits 

Published: Thursday, February 20, 2014 

The European Commission is suing Britain for exceeding air pollution limits from traffic, a case that will 
force the country to introduce tougher air pollution restrictions or face hefty fines. 

Britain has two months to respond to the case, introduced today, which accuses the country of exceeding 
E.U. limits for nitrogen dioxide pollution. Air pollution causes around 29,000 early deaths each year, 
according to British government advisers, making it the country's second biggest killer after smoking. 

The lawsuit follows a ruling by the country's Supreme Court in May 2013 that found the country guilty of 
breaking the E.U. Air Quality Directive. Government plans to improve air quality would not reach E.U. 
standards in the most affected areas until 2020, and in London until 2025 -- 15 years after the original 
deadline. 

Twenty-two E.U. member states are also struggling to meet the law's requirements, according to the 
European Commission (Ben Garside, Feb. 20). -- HG 

CHINA: 

Beijing issues first emergency air pollution alert 
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Published: Thursday, February 20, 2014 

The Chinese capital of Beijing issued its first emergency pollution alert today as it asked residents to cut 
down on outdoor activities and construction to prevent dust formations that could exacerbate expected 
heavy smog in the next three days. 

The alert will require workers to spray roads frequently, and construction sites will use sprinklers to control 
dust. 

The decision shows the growing concern China's top leaders have for pollution in the often-smoggy 
capital, as residents push back against years of unfettered growth that has sometimes come at the 
expense of clean air, water and soil. 

The yellow alert issued by the Beijing Municipal Environmental Protection Bureau was the first use of a 
color-coded warning system it launched last year, even though readings from air monitors showed the city 
had seen other days this year with higher levels of particulate pollution (Dominique Patton, Feb. 
20). -- SP 

In Sao Paulo, Brazil, 33-year-old computer engineer Camila Menezello Lucena was both thirsty and perspiring by the 
time she arrived home from work. Normally, she would have gulped down several glasses of water before taking a 
leisurely shower, but it was Tuesday and water was limited. 

SACRAMENTO -- California's Senate majority leader yesterday proposed a carbon tax for transportation fuel to 
replace part of the state's landmark cap-and-trade program for greenhouse gases but immediately ran into opposition 
from fellow top Democrats and environmental groups. 
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Tres Amigas, the $1.9 billion project that aims to connect three U.S. electric grids, is nearing its initial construction 
phase -- assuming financing comes together. 

Dominion Virginia Power, the state's largest electricity supplier, has proposed to spend up to $500 million within the 
next decade to harden its transmission substations and other critical infrastructure against armed assaults and natural 
disasters, and stockpile crucial equipment for major damage recovery. 
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To: 
Cc: 

Giles-AA, Cynthia[Giles-AA.Cynthia@epa.gov]; Chester, Steven[Chester.Steven@epa.gov] 
Rader, Cliff[Rader.Ciiff@epa.gov] 

From: Bromm, Susan 
Sent: Thur 2/20/2014 11:57:22 AM 
Subject: Fw: Significant Nebraska State District Court Keystone XL decision 

From: Marshall, Tom 
Sent: Thursday, February 20, 2014 4:45:25 AM 
To: Garbow, Avi 
Cc: Corman, Bicky; Mallory, Brenda; Auerbacher, Kevin; Guadagno, Tony; Siciliano, CaroiAnn; Schramm, 
Daniel; Bromm, Susan; Rader, Cliff 

Subject: Significant Nebraska State District Court Keystone XL decision 

The Nebraska District Court of Lancaster County held yesterday that the State law 
under which Nebraska Governor Dave Heineman approved the Keystone XL pipeline 
route violates the Nebraska constitution. The court found that the 2012 Nebraska law 
unconstitutionally vested the Nebraska Public Service Commission's control over oil 
pipeline routing with the Nebraska DEQ and Governor (as opposed to the Nebraska 
legislature, exclusively). Decision at 47-8. 

The court granted the three plaintiff landowners' request for declaratory judgment and 
voided the 2012 law as well as the Governor's January, 2013 Nebraska Keystone XL 
route approval. The defendants --Governor Heineman, NDEQ, and the State 
Treasurer-- have filed a notice of appeal. 

Initial Reactions: In light of the uncertainty now associated with the pipeline's route near 
the spill-sensitive Sand Hills region and Ogallala Aquifer, the court's decision may bode 
for the State Department pausing the ongoing "national interest determination" process, 
under which relevant federal agencies, including EPA, are to provide their views to State 
within 90 days, -early May. (A 30-day NID public comment period, ending on March 6, 
is also underway.) Apart from the fate of any appeal of the Nebraska court decision, it 
appears the Nebraska legislature could act, or perhaps a route approval could be 
sought from the Nebraska Public Service Commission. 

Although whether to pause the NID process may be a relatively straightforward State 
Department call, it's noteworthy that the Executive Order governing that process 
provides that federal agencies may request from the State Department additional 
information necessary for the agencies to provide their views-- and that the time 
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elapsed between the date of the request and when the information is received will not 
be counted as part of the 90-day period. See E.O. 13337, Section 1 (d). DOE has used 
this provision in the past to ensure it could provide its NID views after, not before, the 
NEPA process was finished. Theoretically, the provision could be used here, if 
necessary or appropriate, by an agency to ensure it could provide its views after, not 
before, the Nebraska routing issues are resolved. 

Finally, from a NEPA standpoint, if the State Department chooses to proceed apace 
with the NID process irrespective of the Nebraska court decision, the court's order could 
be viewed as having created "significant new circumstances" that may trigger a State 
Department duty to supplement its EIS. See 40 CFR 1502.9(c)(i). If, on the 
other hand, the NID process is paused but substantial changes in the currently planned 
route are ultimately made, a similar NEPA supplementation issue may arise. Please 
don't hesitate to contact us if you have any questions or would like to discuss any of 
this. Thanks. 

564-5549 
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IN THE DISTRICT COURT OF LANCASTER COUNTY, NEBRASKA 

RANDY THOMPSON, 
SUSAN LUEBBE, and 
SUSAN DUNAVAN, 

Plaintiffs 

vs. 

) 
) 
) 
) 
) 
) 
) 
) 

DAVE HEINEMAN, in his official ) 
capacity as Governor of the State of ) 
Nebraska; PATRICK W. RICE, in his ) 
official capacity as the Acting Director of ) 
the Nebraska Department of ) 
Environmental Quality; and DON ) 
STENBERG, in his official capacity as the ) 
State Treasurer of Nebraska, ) 

Defendants. 
) 
) 
) 

INTRODUCTION 

CI 12-2060 

ORDER 

TransCanada' s Keystone XL pipeline has become a political lightning rod for both supporters 
and opponents of the pipeline, but the issues before this court have nothing to do with the merits of 
that pipeline. This case involves the constitutionality of LB 1161- a bill passed in 2012 to amend 
the pipeline siting laws enacted by the Nebraska Legislature in 2011. The constitutional issues 
before this court will not require consideration of the current pipeline debate, nor will the decision 
in this case resolve that debate. Decisions regarding the merits of TransCanada's Keystone XL 
Pipeline are properly left to others. This court's task is to apply settled principles of law to 
determine whether LB 1161 is constitutional. 

In this case, Plaintiffs seek a declaratory judgment that LB 1161 is unconstitutional on a 
variety of grounds. To understand the various constitutional issues before this court, it is helpful to 
begin with a general discussion of LB 1161 and the pipeline siting laws which it amended. 

LB 1161 1 was enacted in 2012, and amended two bills adopted during the Fall 20 11 Special 
Session of the Nebraska Legislature: LB Jl and LB 43

• 

1 LB 1161, l02nd Legislature, Second Session (Neb. 2012). 

2 LB I, I 02nd Legislature, I" Special Session (Neb. 20 II). 

3 LB 4, I 02nd Legislature, I st Special Session (Neb. ::w 11 ). 
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Summary of LB 1 

LB 1 established the Major Oil Pipeline Siting Act ("MOPSA").4 The Legislature's stated 
purpose in enacting MOPSA was to, among other things, ''[c]onsider the lawful protection of 
Nebraska's natural resources in determining the location of routes of major oil pipelines within 
Nebraska; [and) (e]nsure that a major oil pipeline is not constructed within Nebraska without 
receiving the approval of the [Public Service Commission J. ,s MOPS A established a formal process 
by which pipeline routes through Nebraska were to be evaluated and approved. Under MOPS A, any 
pipeline carrier proposing to construct a major oil pipeline or make a substantial change to the route 
of an existing major oil pipeline was required to file an application with the Nebraska Public Service 
Commission ("PSC''), and would not be pennitted to begin construction, or exercise eminent domain 
authority, unless and until the PSC approved the pipeline route.6 Before MOPSA, pipeline carriers 
wanting to acquire property for building or operating a pipeline had been able to exercise eminent 
domain authority in Nebraska without any pre-authorization.' With the enactment ofMOPSA, oil 
pipeline carriers were-for the first time--required to get approval of a proposed pipeline route 
before exercising eminent domain authority.11 

MOPS A established a very specific procedure for evaluating and approving a pipeline route 
application. Upon request from the PSC, MOPSA obligates the following agencies to provide a 
report on the impact of any proposed pipeline: Department of Environmental Quality, Department 
ofNatural Resources, Department of Revenue, Department ofRoadst Game and Parks Commission, 
Nebraska Oil and Gas Conservation Commission; Nebraska State Historical Society, State Fire 
Marshal, and Board of Educational Lands and Funds.9 MOPSA requires the PSC to schedule a 
public hearing within 60 days of receiving an application, and allows additional public meetings to 
be scheduled. Under MOPSA the pipeline carrier applicant has the burden to establish the proposed 
pipeline route will serve the public interest 10 In determining whether the pipeline carrier has met 
its burden, the PSC is to consider a Jist of specific factors, including whether any other utility 
corridor could feasibly be used for the route, evidence of the pipeline route's impact due to intrusion 
on natural resources, evidence of the pipeline carrier's compliance with all applicable laws, rules and 

4 MOPSA is now codified at NEB. REV. STAT.§§ 57~1401 to 57-1413 (Cum. Supp. 2012). 

5 LB I,§ 3(I)(b), (c), codified at NEB. REv. STAT.§ 57-1402(b), (c). 

6 ld at§ 6(1), codified at NEB. REv. STA'r. § 57-1405(1). 

7 See NEB. REv. S'!'A'f. § 57-1101 (Reissue 2010). 

!l NEB. REv. STAT.§ 57-IIOI (Cum. Supp. 2012); see also LB 1161, § 1. 

9 LB l, § 8(3), codified at NEa. R€V. STAT, § 57-1407(3). 

10 /d. at§ 8(4), codifiedatNF..a. REV. STAT.§ 57-1407(4). 

2 
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regulations, and the various reports received from state agencies. 11 MOPSA requires the PSC to 
either approve or deny the application within 7 months after it is received, and any order approving 
an application must state that the pipeline application is "in the public interest."12 Any party 
aggrieved by the decision of the PSC regarding an application under MOPSA (including a decision 
on whether the application is in the public interest) may appeal tbe PSC 's decision pursuant to the 
Administrative Procedure Act. 13 

MOPSA also provided the PSC with authority to promulgate rules and regulations to carry 
out the act. 14 In addition, the Legislature created the "Public Service Commission Pipeline 
Regulation Fund," and required the PSC to assess and be reimbursed by the applicant for expenses 
reasonably attributable to the investigation and hearing regarding an application, including expenses 
billed by agencies filing reports at the request of the PSC.15 

MOPS A applies to "major oil pipelines/' or those pipelines with inside diameters greater than 
six inches constructed in Nebraska "for the transportation of petroleum, or petroleum components, 
products, or wastes, including crude oil or any fraction of crude oil, within, through, or across 
Nebraska. "16 At the time of its enactment, MOPSA did not apply to any major oil pipeline that had 
submitted an application to the United States Department of State ("State Department'') pursuant to 
Executive Order 13337 prior to MOPSA's effective date. 17 At the time MOPSA was enacted, the 
only major oil pipeline to fit within this statutory exemption was the TransCanada Keystone XL 
Pipeline. 

LB 1 was passed with an emergency clause, approved by the Governor, and took effect 
November 23,2011. 

Summary of LB 4 

LB 4 applies to oil pipelines with an inside diameter greater than eight inches, constructed 

12 ld. at§ 9(1), codified at NEB. REV. S'rA'r. § 57-1408(1). 

13 !d. at§ 10, codified at NEB. REv. STAT.§ 57-1409 (amended by LB 545, 103rd Leg., 1st Sess. (Neb. 
2013)). As amended, section 57-1409 now provides for appeals to be taken in the same manner as appeals from the 
district court pursuant to NEB. REv. STAT.§ 75~136. 

14 /d. at§ 11, codified at NEB. REV. STAT. § 57-1410. 

IS !d. at§§ 7 & 12, codified at NEB. REV. STAT.§§ 57-1406 & 57-1411. 

16 ld. at§ 5(2), codified at NEB. REV. STAT. § 57-1404(2). 

!? ld. at§ 3(3),jormer/y codified at NEB. REv. STAT. § 57-1402(3). 
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in Nebraska for the transportation of petroleum products) including crude oil, within, through or 
across the State. 18 LB 4 authorized the Nebraska Department of Environmental Quality ("NDEQ") 
to collaborate with the federal government in the preparation of a supplemental environmental 
impact statement ('~SETS") under the National Environmental Policy Act19 ("NEP A"), when 
reviewing proposals for the construction of such oil pipelines. 20 The stated objective of the 
collaborative review authorized by LB 4 was to "ensure adequate information gathering, full and 
careful agency and public review, objective preparation of a [SEIS], adherence to a defined schedule, 
and an appropriate role for a pipeline carrier which avoids the appearance of conflicts of interest," 
and, to further such objectives, the Legislature determined the State would fully fund NDEQ's 
participation in the SEIS process; no fees were required of the pipeline applicant under LB 4?1 

LB 4 required that once the SEIS was completed, NDEQ was to submit the SETS evaluation 
to the Governor, who then had 30 days to indicate to the federal agency whether he or she approved 
of any of the proposed routes. 22 

LB 4 was passed with an emergency clause, approved by the Governor, and took effect on 
November 23, 2011-the same day as LB 1. 

Summary of LB 1161 

On April 17, 2012, the Nebraska Legislature passed, and the Governor approved, LB 1161,23 

which amended LB 1 and LB 4 in several respects. The Legislature determined LB 1161 was 
necessary to ~'provide a mechanism for [NDEQ] to continue its pipeline route evaluation that was 
authorized in LB 4, passed last fall during the 2011 special session" and: 

to clarifY the law a pipeline carrier is to follow depending on the date an application 
is made for a Presidential Permit from the State Department [and to provideJ for a 
process that would authorize [NDEQ] to conduct an environmental impact study of 
a pipeline route going through Nebraska to be used for a federal permit application 

18 LB 4, § 2(2), codified at NcB. REV. STAT.§ 57-1502(2) (Cum. Supp. 2012). 

19 National Environmental Policy Act, 42 U.S.C. §§ 4321 eJ seq. 

lO LB 4, § 3(1). Before entering into the "shared jurisdiction" arrangement, NDEQ was required to enter 
into a "memorandum ofWlderstanding" ("MOU") with the applicable federal agency setting forth each agency's 
responsibilities. 

21 Id. at§ 3(2). 

22 ld. at§ 3(4), codified at NED. REV. STAT.§ 57-1503(4). 

23 LB 1161, 1 02nd Leg., 2nd Sess. (Neb. 20 12). 
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when there is no federal permit application pending?" 

LB 1161 amended LB 1 and LB 4 in order to establish an alternative method for oil pipeline 
carriers to seek review and approval of a proposed pipeline route through Nebraska, in addition to 
the PSC review process established in LB 1. Specifically, LB 1161 allows pipeline carriers to seek 
andobtainapprovalofaproposedpipelineroutefromNebraska'sGovernor,followingaself-funded 
environmental review by NDEQ?s LB 1161 also amended MOPSA to provide that if a pipeline 
carrier submits a route for evaluation by NDEQ but does not thereafter receive the Governor's 
approval, the pipeline carrier is required to file an application with, and receive approval from, the 
PSC through the MOSPA process.26 

LB 1161 also amended the eminent domain provisions amended previously under MOPS A, 
to require that once a pipeJine carrier obtains approval of a pipeline route from either the Governor 
or the PSC, the pipeline carrier must commence condemnation procedures within two years 
thereafter, or the eminent domain rights expire. 27 

The alternative method of obtaining eminent domain authority by securing NDEQ review and 
Governor approval of a proposed route is the result ofLB 1161's amendments to LB 4. LB l I 61 
amended LB 4 to permit the NDEQ to conduct an evaluation of any oil pipeline route within, 
through, or across Nebraska submitted by a pipeline carrier for the stated purpose ofbeing included 
in a federal NEPA review process.28 The amendments to LB 4 removed federal collaboration as a 
necessary prerequisite to NDEQ's evaluation of a proposed pipeline route, but the original federal 
collaboration authority was left in place. The additional NDEQ evaluation authority includes public 
hearing and comment requirements, and requires NDEQ's evaluation to "include, but not be limited 
to, an analysis of the environmental, economic, social, and other impacts associated with the 
proposed route and route alternatives in Nebraska."29 

LB 1161 also amended LB 4 to require pipeline carrier applicants to reimburse NDEQ for 
costs associated with the evaluation or review, and to do so within sixty days after being notified of 
the cost.30 To aid in carrying out the provisions of LB 1161, the Legislature appropriated 

24 Ex. 4; COMMITTE£ S'!'A 'l'flMflNT! LB 1161, I 02nd Neb, Leg., 2nd Sess. (Feb. 16, 20 12). 

25 LB 1161, §§land 7, codified at NEB. REv. STAT.§ 57-1101 and§ 57·1503 (Cum. Supp. 2012). 

26 ld. at§ 6, codified at NED. REV. STAT.§ 57-l405(t)(Cum, Supp. 2012). 

27 /d. at§ 1, codified at NEB. REV. STAT,§ 57-1101. 

28 fd at§ 7, codified at NEB. REV, STAT. 57-150.3(1)(a)(i). 

29 Jd 

lO /d. at§ 7, codified aJ NEB, REV, STAT,§ 57-1S0.3(1){b). 
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$2,000,000.00 from the Department of Environmental Quality Cash Fund for fiscal year 
2012-2013.31 

Finally, LB 1161 amended LB 1 to remove the exemption in MOPS A for major oil pipelines 
that had submitted an application to the State Department prior to November 23,2011 (the effective 
date ofMOPSA).32 As a result ofLB 1161, MOPSA (which previously had applied to all pipeline 
carriers except those with applications pending before the U.S. State Department at the time MOPS A 
was enacted) was expanded to apply to any pipeline carrier proposing to construct and place a major 
oil pipeline in operation in Nebraska after November 23, 2011. 

LB 1161 became effective April18, 2012. Plaintiffs instituted this declaratory judgment 
action soon after, on May 23,2012.33 The court now turns to an examination of the facts pertinent 
to Plaintiffs' lawsuit. 

The Trial 

Trial on stipulated facts was held September27, 2013. Plaintiffs were present with counsel 
David Domina and Brian Jorde. Defendants appeared by Assistant Attorneys General Katherine 
Spohn, Ryan Post, and Blake Johnson. The court received without objection Plaintiffs' Exhibits 1 
through 21, 37, and 44, and Defendants' Exhibit 45. Plaintiffs also offered Exhibits 22 through 36, 
and Exhibits 38 through 43, to which Defendants objected based on relevance. The court took 
Defendants' objections under advisement pending additional briefmg. Having now reviewed the 
parties' briefs, the court finds Defendants' relevancy objections to Exhibits 26 through 32, 35, and 
38 through 40 should be sustained. Defendants' objections to Exhibits 22 through 25, 33, 34, 36, 
and 41 through 43 are overruled. and those exhibits are received. 34 

Being fully advised in the premises, having reviewed the evidence, the parties' briefs, and 
having considered the arguments of counsel, the court now finds and orders as follows. 

31 ld. at§ 8. 

32 /d. at§ 4. 

33 In May of2012, Plaintiffs filed an application with the Nebraska Supreme Court seeking to conunence 
this as an original action before the State's highest court and, when the Supreme Court denied that request, the 
lawsuit proceeded in the district court. 

34 To the extent some of the exhibits may contain infom1ation which is not relevant to the legal issues 
before this court, the court has considered only those portions which are relevant and admissible. Gibson v. Lincoln, 
221 Neb. 304,311 (1985). 
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FACTS 

The parties entered into a joint stipulation of facts35 which serves as the foundation for the 
court's recitation of the facts. 

Parties 

Plaintiffs are residents and taxpayers of the State of Nebraska. Each Plaintiff owns land or 
is the beneficiary of a trust holding land that was, or still is, in the path of one or more proposed 
pipeline routes suggested by TransCanada Keystone Pipeline, LP eTransCanada"), a pipeline carrier 
applicant who has invoked LB 1161. PlaintiffRandy Thompson owns real estate in Merrick County, 
Nebraska. Plaintiff Susan Luebbe, now Susan Straka, is the beneficiary of a trust holding real estate 
in Holt County; Nebraska. Plaintiff Susan Dunavan owns real estate in York County, Nebraska. 

Defendant Dave Heineman is the duly elected Governor of the State ofNebraska. Defendant 
Patrick W. Rice is the Acting Director of the NDEQ and, by agreement of the parties, Mr. Rice has 
been substituted for Michael J. Linder, the former Director ofNDEQ. Defendant Don Stenberg is 
the duly elected Treasurer of the State ofNebraska. 

Relevant Histozy 

The President of the United States has exclusive jurisdiction to issue Presidential Pennits for 
pipelines crossing international borders pursuant to his power over foreign affairs vested in Article 
II, Section 2 of the U.S. Constitution. Pursuant to Executive Order 13337, the State Department is 
directed to assist the President in matters involving applications for international border crossings. 36 

In 2008, TransCanada filed its first Presidential Permit application with the State Department 
seeking to construct a pipeline across the border between the United States and Canada at a location 
in Montana. If permitted to cross the U.S.-Canada Border, TransCanada proposed to construct and 
operate a transcontinental pipeline that would cross through Nebraska from its South Dakota border 
in Keya Paha County to its Kansas border in Jefferson County. The proposed route would cross 
through all or parts of the Nebraska Counties of Keya Paha, Boyd, Holt, Antelope~ Boone, Nance, 
Merrick, Polk, York, Fillmore, Saline, and Jefferson. 

On October 24, 2011; Governor Heineman announced he was calling a Special Session of 
the Nebraska Unicameral to "determine if siting legislation can be crafted and passed for pipeline 

35 Exhibit 44. 

36 See E:xecutive Order 13337, 65 Fed. Reg. 25299 (April30, 2004). 
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routing in Nebraska.'m 

The 2011 Special Session began November 1, 2011, and concluded November 22, 2011. 
Both LB 1 (MOPSA) and LB 4 were enacted during that Special Session, and both were signed by 
the Governor and took effect on November 23, 2011.38 

On November 10, 2011, the State Department announced it was delaying its decision on the 
Presidential Penn it application. :'19 Approximately two months later, on January 18, 2012, the 
President of the United States denied TransCanada's Presidential Pennit application.40 Thus, as of 
January 18, 2012, TransCanada no longer had an active and pending presidential pennit application, 
and TransCanada would be subject to the MOPSA PSC Review process if it reapplied for a 
Presidential Permit and/or a route through Nebraska. 

On January 19,2012, LB 1161 was introduced by Senator Jim Smith.41 Exhibit 4 is a copy 
ofLB 1161's full legislative history. LB 1161 was signed into law on April 17, 2012, and became 
effective April IS, 2012.4

:! 

On April 18, 2012, TransCanada submitted its ~'Initial Report IdentifYing Alternative and 
Preferred Corridors for Nebraska Reroute" to NDEQ for evaluation of the proposed Keystone XL 
Pipeline project pursuant to LB 1161.43 NDEQ established a website for the public to view 
documents and submit comments relating to the Department's Keystone XL Pipeline Evaluation.44 

On May 4, 2012, TransCanada filed a new application with the State Department seeking a 
Presidential Permit for the construction of an international border crossing for the proposed Keystone 
XL Pipeline at the U .S.-Canada border crossing site in Montana. The President has not yet acted on 
TransCanada's new application. 

37 Exhibit 44,1 14. 

38 Exhibits I and 2. 

39 Exhibit 22. 

40 Exhibit 44, ft 16, 17; Exhibit 23. 

41 Exhibits 3-5. 

42 Exhibit 3. 

43 Exhibit 44, 120. 

44 See https://ecmp.nebraska.gov/deq-seis/. 
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On May 24, 2012, NDEQ entered into a Memorandum ofUnderstanding ("MOUn) with the 
State Department.45 

On July 16, 2012, NDEQ issued "Nebraska's Keystone XL Pipeline Evaluation Feedback 
Report. "46 

On September 5, 2012, TransCanada filed a report with NDEQ entitled "TransCanada 
Keystone XL Pipeline Project Supplemental Environmental Report for the Nebraska Reroute. "47 

On January 3, 2013, NDEQ submitted HNebraska's Keystone XL Pipeline Evaluation Final 
Evaluation Report" to the Governor pursuant to LB 1161.43 NDEQ' s evaluation was included in the 
State Department's draft Supplemental Environmental Impact Statement available at 
http://keystonepipeline-xl.state.gov/draftseis/index.htm. 

On January 22, 2013, the Governor, pursuant to LB 1161, indicated in writing his approval 
of the evaluation of the proposed Keystone XL Pipeline route, and asked that NDEQ's evaluation 
be included in the federal SEJS report.49 The Governor's January 22, 2013 approval was the last act 
of any Defendant taken pursuant to LB 1161 regarding the Keystone XL Pipeline, other than 
involvement in this lawsuit. 

BURDEN. OF PROO.E 

ln considering the Plaintiffs' challenge to the constitutionality of LB 1161, this court is 
"guided by familiar general principles governing the degree of deference which must be given to a 
legislative enactment alleged to be unconstitutional."so As the Nebraska Supreme Court has 
explained: 

A statute is presumed to be constitutional, and aH reasonable doubts are resolved in 
favor of its constitutionality. The burden of establishing the unconstitutionality of 

4
$ ~xhibit 8. 

46 Exhibit 9. 

47 Exhibit 10. 

411 Exhibit 18; See NEB. REV. STAT.§ 57~1503(4). 

49 Exhibit 21; See Nf.a. Rev. S'I'A'I', § 57-1503(4). 

5° Kiplinger v. Nebraska Dep't of Natural Resources, 282 Neb. 237,2.50 (2011). 
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a statute is on the one attacking its validity. The Wlconstitutionality of a statute must 
be clearly established before it will be declared void.')~• 

ANALYSIS 

In this declaratory judgment action, Plaintiffs challenge the constitutionality ofLB 1161 on 
several grom1ds, claiming the legislation: 

1) Unlawfully delegates to the Governor powers over a common carrier contrary to Nebraska 
Constitution Article IV, § 20, which commits exclusively to the PSC the authority over 
common carriers and the regulation of common carriers when regulation is necessary;52 

2) Unlawfu11y delegates to the Governor the Legislature's plenary authority over the power of 
eminent domain, by empowering the Governor to decide what company shall be approved 
to build a pipeline and use the power of eminent domain to acquire real property rights for 
a pipeline route in and across Nebraska, thereby violating Nebraska Constitution Article II, 
§ 1; Article V, § 1 , and the doctrine of separation of powers;$3 

3) Unlawfully delegates legislative authority to the Governor because it fails to describe or 
prescribe standards, conditions, circumstances, or procedures which are constitutionally 
mandatory for the action it purports to delegate, contrary to Nebraska Constitution Article 
II, § 1, and Article V, § 1 and standards prescribed by the Nebraska Supreme Court;$4 

4) Violates the doctrine of separation of powers by pennitting action to occur without judicial 
review contrary to Nebraska Constitution Article II, § I and Nebraska Constitution Article 
V, §1 et seq. and by failing to provide for notice to affected parties thereby depriving them 
of due process contrary to Nebraska Constitution Article I, § 3;55 

5) Constitutes special legislation because it utilizes an arbitrary and unreasonable classification 
and it creates an Wlconstitutional~ substantially closed class of persons contrary to Nebraska 
Constitution Article Ill, § 18;'6 

51 !d. at 250. 

52 Second Amended Complaint at , 13. 1. 

53 !d. at 113.2. 

$4 /d. at, 13.7. 

S$ d. I . at, 3.3 and I 3.3. 

56 /d. at 1[13.4. 
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6) Unlawfully allocates to NOEQ the sum of$ 2.0 million to implement the unconstitutional 
provisions ofLB 1161 and constitutes an unlawful expenditure of State funds;S7 and 

7) Unlawfully pledges funds and credit ofthe State for at least 60 days to a private corporation 
who is to repay the funds later contrary to Nebraska Constitution Article XIII,§ 3.58 

Plaintiffs seek a declaration that LB 1161 is unconstitutional and void on its face and ask that 
any actions taken by NDEQ and the Governor pursuant to LB 1161, including the Governor's action 
on January 22, 2013 indicating his approval ofTransCanada' s proposed pipeline route, be declared 
null and void. Plaintiffs also seek a permanent injunction to enjoin Defendants from enforcing LB 
1161. 

In response, Defendants argue Plaintiffs have failed to establish standing to challenge LB 
1161, Absent standing" Defendants argue this court lacks subject matter jurisdiction, and should 
dismiss the case without passingjudgment on the merits. Additionally, Defendants argue Plaintiffs' 
claims were rendered moot on January 22, 2013, when the Governor approved the Keystone XL 
Pipeline route. And finally, Defendants argue that even if Plaintiffs have established standing and 
their claims are not moot, they have failed to meet their burden of proving LB 1161 is 
unconstitutional. 

L Jur~dkdonglAnghsh 

A. Standing 

Defendants' standing arguments have been addressed and overruled twice before in 
connection with ruling on Defendants' motions to dismiss the Original and Second Amended 
Complaints. Now that the issues have been tried and all the evidence is before the court, Defendants 
suggest a more searching, factual examination of the standing issue is warranted. This court agrees. 

A party must have standing before a court can exercise jurisdiction) and the question of 
standing can be raised by the parties~ or the court; at any time during the pendency of the case. 59 

"Standing is the legal or equitable right, title, or interest in the subject matter of the controversy 
which entitles a party to invoke the jurisdiction of the court.',&> The concept of standing relates to 
a court's jurisdiction to address the issues presented and serves to identify those disputes which are 

57 d l. at~lfl3.5. 

58 ld. at, 13.6. 

59 Central Neb. Pub. Power & frrig. Dist. v. North Platte Nat. Res. Dist., 280 Neb. 533,539 (2010). 

60 State ex rei. Reed v. Nebraska Game and Parks Comm 'n, 278 Neb. 564, 568 (2009). 
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appropriately resolved through the judicial process. 61 "Under the doctrine of standing, a court may 
decline to determine merits of a legal claim because the party advancing it is not properly situated 
to be entitled to its judicial determination. •-62 Generally, .. standing requires that a litigant have such 
a personal stake in the outcome of a controversy as to warrant invocation of a court's jurisdiction and 
justify the exercise of the court's remedial powers on the litigant's behalf."63 The Nebraska Supreme 
Court has "long held that in order for a party to establish standing to bring suit, it is necessary to 
show that the party is in danger of sustaining direct injury as a result of anticipated action, and it is 
not sufficient that one has merely a general interest common to all members of the public.'164 

The general rules of standing apply somewhat differently in cases involving taxpayers. The 
Nebraska Supreme Court has recognized that while "standing usually requires a litigant to 
demonstrate an injury in fact that is actual or imminent," a "resident taxpayer, without showing any 
interest or injury peculiar to ilse/h may bring an action to enjoin the illegal expenditure of public 
funds raised for governmental purposes. '165 

The rationale for giving taxpayers standing to challenge unlawful expenditures of public 
funds without requiring them to show direct injury is recognition that "[a] good deal of unlawful 
government action would otherwise go unchallenged.'ro6 In discussing the "taxpayer exception" to 
the general rule of standing, the Nebraska Supreme Court has explained: 

Exceptions to the rule of standing must be carefully applied in order to prevent the 
exceptions from swallowing the rule. Other than challenges to the unauthorized or 
illegal expenditure of public funds, our more recent cases have narrowed such 
exceptions to situations where matters of great public concern are involved and a 
legislative enactment may go unchallenged unless the plaintiff has the right to bring 
the action.67 

61 Central Neb, Pub. Power & lrrig, Dist. v. North Platte Nat. Res. Dist., 280 Neb. at 541. 

62 /d. 

6
::! Chambers v. Lautenbaugh, 263 Neb. 920, 927 (2002). 

64 Ritchhart v. Daub, 256 Neb. 80 I, 806 ( 1999). 

65 Project £xtra Mile v. Nebraska /..iquor Control Comm 'n, 283 Neb. 379, 386 (20 12) (emphasis supplied). 
See also Chambers v. Lautenbaugh, 263 Neb. at 928 {taxpayer had standing to challenge aHegedly illegal city 
council redistricting plan because city would spend money to implement plan); Professional Firefighters of Omaha 
Loca/385 v. City of Omaha, 243 Neb. 166, 173 (1993) {taxpayer had standing to challenge city's allegedly illegal 
withdrawal of firefighters from the airport because, as a result ofthe withdrawal, the city allocated $400,000 to build 
a new firehouse elsewhere), 

66 Project Extra Mile, 283 Neb. at 390 (citing Sprague v. Casey, 520 Pa, 38 (1988)). 

67 State ex rei. Reed v. State Game and Parks Comm 'n, 278 Neb. at 571 (emphasis supplied). 
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In the present case, Plaintiffs claim standing to chaJlenge LB 1161 under both a traditional 
standing analysis and under a taxpayer standing analysis. 

1. Traditional Standing 

With respect to traditional standing, the evidence demonstrates each Plaintiff is a citizen, 
resident, elector, and taxpayer of Nebraska, and each Plaintiff either owns or has a legal interest in 
Nebraska real estate that "was, or still is, in the path of one or more proposed pipeline routes 
suggested by a pipeline carrier applicant who has invoked LB 1161. "68 Certainly it would appear 
that owning or holding legal interests in agricultural, income-producing land in the path of the 
current pipeline route evaluated and approved pursuant to LB 1161 establishes a personal stake in 
the outcome of this controversy beyond that which is common to all members of the public, and 
Defendants do not suggest otherwise. However, given the manner in which each Plaintiffs affidavit 
is phrased, this court is unable to determine, from the evidence presented; whether the Plaintiffs' 
property sits on the current pipeline route which was approved by the Governor, or instead sits on 
a route previously proposed. Under traditional standing analysis, one must demonstrate au "injury 
in fact" which is "concrete in both a qualitative and temporal sense.'169 The alleged injury ••must be 
actual or imminent, not conjectural or hypothetical. ''70 On the affidavit evidence presented, this court 
is unable to determine whether Plaintiffs' alleged injury~as it regards land in the path of the 
pipeline--is actual and imminent, or merely conjectural and hypothetical. Under the circumstances, 
Plaintiffs have failed to prove they presently meet the requirements for establishing traditional 
standing, and so the court proceeds to consider whether Plaintiffs have met the requirements tbr 
establishing taxpayer standing. 

2. Taxpayer Standing 

Plaintiffs assert the two-million-dollar appropriation to NDEQ provided for in LB 1161, 
§ 8 is an unlawful expenditure of taxpayer funds in light of LB 1161 's alleged constitutional 
infinnity, and is sufficient to confer taxpayer standing. Defendants argue Plaintiffs Jack taxpayer 
standing because: 1) there are other potential parties better suited to challenge LB 1161; and 2) no 
"expenditure" of public funds has occurred because the funds appropriated to aid in can:ying out LB 
1161 have been fhlly reimbursed by TransCanada. 

68 E:xhibit 41 1{ I; E:xhibit 42 , 1; Exhibit 431[ t. 

69 Central Neb. Pub. Power & lrrig. Dist. v. North Plalle Nat. Res. Dist., 280 Neb. at 542. 

70 fd. 
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Relying on language in Project Extra Mile,71 Defendants argue taxpayer standing is 
inappropriate in this case because Plaintiffs have failed to show the allegedly unlawful action would 
"otherwise go unchallenged because no other potential party is better suited to bring the action:m 
Specifically, Defendants argue pipeline carriers are better suited than taxpayers to challenge LB 
1161, since pipeline carriers are directly regulated by the act, and because the act imposed new 
hurdles to what previously had been unfettered eminent domain authority provided to pipelines. 73 

In a prior order, this court analyzed, and rejected, Defendants' suggestion that the Supreme Court 
in Project Extra Mile imposed an additional standing requirement on all taxpayer plaintiffs, 
concluding Defendants were reading the language of the opinion too broadly. 

In Project Extra Mile, the taxpayers were challenging the failure to collect tax revenue (rather 
than challenging an illegal expenditure of public funds), and the Court was caHed upon to detennine 
whether the "taxpayer exception" to standing applied under those circumstances. 74 The Court began 
its standing analysis by reiterating the rule that ''[c]ommon*law standing usually requires a litigant 
to demonstrate an injury in fact that is actual or imminent ... [b]ut a resident taxpayer, without 
showing any interest or injury peculiar to itself, may bring an action to e~join the illegal expenditure 
of public funds raised for governmental purposes. ''75 The Court went on to consider whether the 
"taxpayer exception" to the standing requirement should be applied not only to claims that public 
funds are being expended illegally, but also to claims that state agencies unlawfully have 
promulgated rules that result in reduced tax revenues. 76 The Court concluded taxpayers do have 
standing to challenge a state official's failure to comply with a clear statutory duty to assess/collect 
taxes, but they must show "the officiaPs unlawful failure •.• would otherwise go unchallenged 
because no other potential party is better suited to bring the action. "77 In so holding! the Court did 

71 Project Extra Mile v. Nebraska Liquor Control Comm 'n, 283 Neb. 319 (20 12). 

72 /d. at 391 (holding taxpayers have standing to challenge unlawful regulations that reduce state revenues, 
but must show the unlawful failure to comply with the duty to tax would otherwise go unchallenged because no other 
potential party is better suited to bring the action). 

2012). 

73 Compare NF..B. RP.V. S'I'AT. § 57-1101 (Reissue 2010) with NEB. REv. STAT.§ 57-t tOt (Cum. Supp. 

74 Prqject Extra Mile, 283 Neb. at 389-90. 

75 !d. at 386 (emphasis supplied). 

16 !d. at 388-389. 

77 !d. at 391. 
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not deviate from or qualify its earlier holdings on taxpayer standing to challenge an unlawful 
expenditure of public funds. 78 

In the present case, Plaintiffs challenge an allegedly illegal expenditure of public funds to 
implement LB 1161 rather than the failure to assess or collect taxes, and this court concludes the 
holding in Project Extra Mile does not require Plaintiffs to show LB 1161 would otherwise go 
unchallenged unless taxpayers have the right to bring the action. That said, even if the additional 
requirement discussed in Project Extra Mile were to be imposed on all taxpayer p1aintitl's (including 
those challenging the unlawful expenditure of public funds), this court concludes Plaintiffs have 
satisfied such a requirement in the present case. The issues involved in this case are of great public 
concern and, under the circumstances, the only group arguably more directly affected by LB 1161 
(the pipeline carriers) has no incentive to challenge the allegedly unlawful expenditure of public 
funds being challenged by Plaintiffs. 79 In fact, the evidence reveals that TransCanada, the only 
pipeline carrier to have invoked the provisions ofLB 1161, testified in favor ofthe bill's passage. 80 

Lastly, in arguing that Plaintiffs lack taxpayer standing, Defendants argue LB 1161's 
allocation of monies from the NDEQ Cash Fund is not really an "expenditure" of public funds 
because LB 1161 contains a provision requiring pipeline carriers to reimburse NDEQ for the costs 
of evaluations or reviews, and because all expenses incurred in carrying out the provisions of LB 
1161 have, in fact, been reimbursed by TransCanada. LB 1161 provides: 

A pipeline carrier that has submitted a route for evaluation or review pursuant to 
subdivision (l)(a) of this section shall reimburse the department for the cost of the 
evaluation or review within sixty days after notification from the department of the 
cost. The department shall remit any reimbursement to the State Treasurer for credit 
to the Department of Environmental Quality Cash Fund.81 

Defendants argue that because the pipeline carrier-and not the taxpayer-ultimately bears the 
burden of paying the costs of any evaluation or review, LB 1161 does not involve a permanent 
"expenditure" of public funds. 

18 !d. at 390. Accord State ex rei Reed v. State Game and Parks Comm 'n, 278 Neb. at 571 (recognizing 
that "[o]ther than challenges to the unauthorized or illegal expenditure of public funds," the Court's more recent 
standing cases have narrowed such exceptions to situations where "matters of great public concern are involved and 
a legislative enactment may go Wlchallenged Wlless the plaintiff' has the right to bring the action"). 

19 Project Extra Mile, 283 Neb. at 391. 

80 Exhibit 4; Natural Resources Committee Hearing: LB J 161, l02nd Leg., 2nd Sess. at 18-23 (Feb. 16, 
2012) (testimony of Robert Jones, Vice President, TransCanada Keystone Pipeline, L.P.). 

111 LB 1161, § 1, codified at NEB. REV.STA'r. § 57-1503(l)(b). 
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Defendants rely on cases from Ohio and Alabama to support their position that taxpayers lack 
standing to challenge LB 1161 because the pipeline carrier is responsible for reimbursing all costs 
associated with the evaluation and review of a proposed pipeline route. In Brinkman v. Miami 
Univ., 82 the plaintiff taxpayer challenged the state university's provision of health insurance to 
employees' same-sex partners as unconstitutional. The university paid for these benefits from an 
account containing tax money from the state's general revenue fund and then reimbursed that sum 
from an account containing only unrestricted gifts to the university. Under those circumstances~ the 
Ohio Court of Appeals found the plaintifflacked taxpayer standing because he showed no injury-in
fact based on his taxpayer status. Under Ohio law, "a taxpayer challenging expenditures from the 
state's general revenue fund, as opposed to some special fund, must show 'that such complained of 
action has affected her pecuniary interests differently than the general taxpaying public. "~83 

Similarly, in Broxton v. Siegelman,84 the Alabama court concluded the plaintiff lacked 
taxpayer standing to challenge proposed landscaping changes near the state capitol as an unlawful 
expenditure of public funds. Under Alabama law, ~4the right of a taxpayer to sue 'is based upon the 
taxpayer's equitable ownership of such funds and their liability to replenish the public treasury for 
the deficiency which would be caused by the misappropriation. "'85 Because the state funds at issue 
in Broxton were reimbursed by federal grant funds, the court concluded the plaintiff lacked standing 
"because the taxpayer will not face the liability of replenishing the state funds. "86 

This court is not persuaded that the holdings in Brinkman or Broxton provide meaningful 
guidance when analyzing taxpayer standing under Nebraska law. The legal standards relied upon 
by the Ohio and Alabama courts are different and more onerous than the analysis applied by 
Nebraska courts. Whereas the Brinkman court required a taxpayer challenging an allegedly illegal 
expenditure of general revenue funds to show an injury to themselves different in character from that 
sustained by the general public, the Nebraska Supreme Court consistently has held a "resident 
taxpayer, without showing any interest or injury peculiar to itself, may bring an action to enjoin the 
illegal expenditure of public funds raised for governmental purposes."87 Also, unlike the Alabama 
court in Broxton, the Nebraska Supreme Court has not made a taxpayer's liability to replenish state 

82 Brinkman v. Miami Univ., 2007 Ohio 4372 (Ohio Ct. App. 2007). 

83 Jd. at 37 (quoting Andrews v. Ohio Bldg. Auth., 1975 Ohio App. LEXIS 8467 (Ohio Ct. App. 1975)). 

84 Broxton v. Siegelman, 861 So.2d 376 (Ala, 2003). 

85 ld. at 385 (quoting Hunt v. Windom, 604 So. 2d 395, 396-97 (Ala. 1992)). 

86 Jd. 

87 Project Extra Mile, 283 Neb. at 386 (emphasis supplied). 
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funds the touchstone of the taxpayer standing analysis.88 Rather, the Nebraska Supreme Court has 
recognized that "taxpayers have an equitable interest in public funds and their proper application. 
In fact, the public's interest in the proper appropriation of public funds is the main impetus behind 
the relaxation of standing requirements in this area. "89 

While Nebraska appellate courts do not appear to have directly addressed the question of 
what effect private reimbursement of allegedly unlawful public expenditures should have on 
taxpayer's standing analysis, this court is not persuaded that taxpayer standing should tum on 
something as manipulable as whether a public expenditure is fully repaid. Nor should courts, in 
analyzing taxpayer standing, be required to resort to forensic accounting methods to determine 
whether all public expenditures have been reimbursed. In analyzing the question of taxpayer 
standing, the Nebraska Supreme Court has remarked: 

Actions brought to enjoin an alleged illegal expenditure, misappropriation, transfer, 
or diversion of public funds by public boards or officers, are in their nature public 
proceedings to test the constitutional or statutory validity of official acts, and courts 
in passing upon the taxpayer's right to maintain such actions will be guided by 
applicable legal principles and not by the factual question of whether or not the 
particular taxpayer or the public will actually gain or lose by the relief sought to be 
awarded.90 

In arguing Plaintiffs were divested of taxpayer standing once the state recouped the expenditures 
incurred in carrying out the provisions of LB 1161,91 Defendants overlook that the purpose of 
taxpayer standing is not only to challenge unlawful expenditures) but also to challenge allegedly 
unlawful appropriations, transfers and diversion of public funds. The evidence betbre this court 
demonstrates that $2,000,000.00 was appropriated to carry out the provisions of LB 1161 and 

88 See Broxton, 861 So.2d at 385. 

89 Rath v. City ofSutton, 261 Neb. 265,279 (2004) (citations omitted); see also Niklau.t v. Miller, 159 Neb. 
301, 303 (1954) ("[E]ach taxpayer has such an individual and common interest in public funds as to entitle him to 
maintain an action to prevent their unauthorized appropriation."): Rein v. Johnson, 149 Neb. 67, 70 ( 194 7) 
("[R]esident taxpayers of the state have an equitable interest in the public funds of the state and in their proper 
application."). 

90 Rein v . .John.-wn, 149 Neb. at 71. 

91 Defendants' argument that Plaintiffs lost any standing in the midst of this litigation as a result of 
'fransCanada reimbursing all expenses incurred by NDEQ in conducting its evaluation under LB 1161, is perhaps 
more properly viewed as a mootness argument, It has been recognized that a plaintiff's personal interest in the 
litigation is to be assessed under the rubric of standing at the commencement of the case, and under the rubric of 
mootness thereafter. Myel's v. Neb. Jnv. Council, 272 Neb. 669, 682-83 (2006). 
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Plaintiffs have challenged that appropriation as unlawful.92 Moreover, according to the evidence 
presented, TransCanada has been invoiced and has repaid the State a total of$5, 14 5;005.16 pursuant 
to the reimbursement provisions of LB 1161.93 This court is not persuaded that private 
reimbursement of a public expenditure should, or does, divest Nebraska taxpayers of standing. 
Simply put, while private reimbursement of public expenditures may be good fiscal policy, it should 
not be used as a legislative tool to insulate allegedly unconstitutional laws from taxpayer challenge, 
particularly when the appropriation of significant public funds is necessary to implement the law. 

To the extent Defendants invite this court to conclude taxpayer standing cannot exist to 
challenge an allegedly unlawful public expenditure which ultimately is repaid from private funds, 
such a position is rejected as inconsistent with existing Nebraska case law on taxpayer standing and 
contrary to the purpose for recognizing taxpayer standing in the first place. This court concludes 
Plaintiffs have established taxpayer standing to bring a constitutional challenge to LB 1161. 

B. Mootness 

Defendants next argue Plaintiffs' claims were rendered moot on January 22, 2013, when 
Governor Heineman approved the Keystone XL route. In essence, Defendants argue that because 
the Governor's approval marked the conclusion of the state action necessary to implement LB 1161 
regarding TransCanada's Keystone XL route, meaningful relief no longer is available. 

Mootness is a justiciability doctrine that can prevent courts from exercisingjurisdiction.94 

"Mootness refers to events occurring after the filing of a suit which eradicate the requisite personal 
interest in the resolution of the dispute that existed at the beginning of the litigation. "95 A moot case 
is one which seeks to determine a question that no longer rests upon existing facts or rights-in other 
words, a case in which the issues presented are no longer alive.96 The central question when 
analyzing mootness is "whether changes in circumstances that prevailed at the beginning oflitigation 
have forestalled any occasion for meaningful relief."97 "A case is not moot if a court can fashion 

92 L'B 1161, §8 provides: "There is hereby appropriated ..• $2,000,000 from the Department of 
Environmental Quality Cash Fund ... to the Department of Environmental Quality ... to aid in carrying out the 
provisions of Legislative Bill 1161." 

93 See Exhibit 34, p. 6: and Exhibit 45 ft 4, 5, and 6. 

94 Blake{y v, Lancaster County, 284 Neb. 659, 670 (20 12). 

95 Id at67I (citing Professional Firefighters Assn. v. City of Omaha, 282 Neb. 200 (2011)). 

97 !d. (citing In re 2007 Appropriation<~ of Niobrara River Waters, 278 Neb. 137 (2009)). 
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some meaningful form of relief, even if that relief only partially redresses the prevailing party's 
grievances. ';911 

Defendants rely on the case of Rath v. City ofSutton99 to argue that when the action a party 
seeks to enjoin has been completed prior to the court's review, a request for injunctive relief is 
rendered moot. In Rath and the cases cited therein, the Court emphasized that "'injunctive relief is 
preventative, prohibitory, or protective, and equity usually will not issue an injunction when the act 
complained of has been committed and the injury has been done."'100 However the situations 
presented in Rath, and other similar cases cited therein, involved requests to enjoin governmental 
action on grounds the government improperly had exercised its authority, not on grounds the statutes 
pursuant to which they acted were unconstitutional. 101 

Unlike in the cases cited and relied upon by Defendants, Plaintiffs seek an order declaring 
LB 1161 unconstitutional on its face and enjoining Defendants from enforcing LB 1161. It long has 
been the law in Nebraska that "[a]n unconstitutional statute is a nullity, is void from its enactment, 
and is incapable of creating any rights or obligations."102 As the Nebraska Supreme Court has 
explained: 

When a statute is adjudged to be unconstitutional, it is as if it had never been. Rights 
cannot be built up under it; contracts which depend upon it for their consideration are 
void; it constitutes a protection to no one who has acted under it, and no one can be 
punished for having refused obedience to it before the decision was made. And what 
is true of an act void in toto is true also as to any part of an act which is found to be 
unconstitutional, and which, consequently, is to be regarded as having never, at any 
time, been possessed of any legal force. 103 

99 Rath v. City o/Sutton, 267 Neb. 265 (2004). See also, Putnam v. Fortenberry, 256 Neb. 266 (1999), and 
cases cited therein. 

100 Rath, 261 Neb. at 272-73 (quoting Putnam, 256 Neb. at 270). 

101 See Rath v. City of Sutton, supra (action to enjoin city from awarding public works contract to bidder 
based on failure to comply with Nebraska's competitive bidding statutes); Stoetzel & Sons, Inc. v. City of Hastings, 
265 Neb. 637 (2003) (plaintiff losing bidder on a public contract to construct a service department warehouse sought 
injunctive relief because of alleged irregularities in the bidding process); Putnam v. Fortenberry, supra (action to 
enjoin sale of Lincoln General Hospital to private entity by city based on argument that city not legally authorized to 
do so); Koenig v. Southeast Community College, 231 Neb. 923 (1989) (action to enjoin college !Tom implementing 
resolutions to close down one campus and reallocate space and funds to a different campus based on college board's 
lack of authority to do so). 

102 State ex rei. Stenbergv. Douglas Racing Corp., 246 Neb. 901,906 (1994). 

103 Board of Educational Lands & Funds v. Gillett, 158 Neb. 558,561-62 (1954) (quoting Whetstone v. 
Slonaker, llO Neb. 343, 345--46 (1923)). 
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Because unconstitutional statutes are absolutely null and void, a request for injunctive relief 
with respect to actions taken pursuant to an allegedly unconstitutional statute is not rendered moot 
simply because governmental officers or agencies already have duly executed the duties imposed on 
them by the challenged statute. For instance, in State ex rel. Stenberg v. Douglas Racing Corp., 104 

the Attorney General sought a declaration that LB 718 (a bill authorizing telewagering at teleracing 
facilities) was unconstitutional. The Attorney General also sought a declaration that a teleracing 
license which had been issued by the State Racing Commission pursuant to the challenged law was 
void, and sought to permanently enjoin the racing company from acting pursuant to the license 
previously issued, even though the teleracing facility had been operating pursuant to the license for 
several months. After finding LB 718 unconstitutional, the Court recited the long-standing rule that 
an unconstitutional statute is null and void from its enactment, and explained: 

Accordingly, having declared all of the aforementioned statutes unconstitutional to 
the extent they authorize telewagering at teleracing facilities, we also declare that the 
license issued to Douglas Racing Corp. by the State Racing Commission for the 
operation of the Bennington facility is void, since Douglas Racing Corp. acted 
pursuant to an unconstitutional statute when it licensed the track. Respondent is 
hereby enjoined from acting pursuant to the license issued by the commission. 105 

Under Nebraska law, the reality that NDEQ and the Governor duly performed the duties LB 
1161 required ofthem; and in fact have completed their statutory duties under LB 1161 as it pertains 
to the Keystone XL project, does not render moot Plaintiffs' request for an injunction preventing 
enforcement of LB 1161, or Plaintiff's request to enjoin Defendants from acting pursuant to the 
Governor's January 22,2013 approval ofTransCanada's Keystone XL Pipeline project. 

Nor was Plaintiffs' request for a declaratory judgment rendered moot by Governor 
Heineman's January 22, 2013 action approving the Keystone XL pipeline route. "[A] declaratory 
judgment action becomes moot when the issues initially presented in the proceedings no longer exist 
or the parties lack a legally cognizable interest in the outcome of the action."106 The facial 
constitutionality of LB 1161 and the validity of actions taken pursuant to the legislation still exist, 
and all parties have a legally cognizable interest in the determination of those issues. 

Accordingly, this court concludes Plaintiffs' claims for declaratory and injunctive relief were 
not rendered moot by the fact that, during the pendency of this litigation, NDEQ and the Governor 

104 State ex rei. Stenberg v. Douglas Racing Corp., 246 Neb. 901 (1994). 

lOS /d. at 906-907. 

106 Myers v. Neb. Inv. Council, 272 Neb. 669, 683 (2006). 
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duly performed the duties required of them under the statutory scheme which Plaintiffs claim is 
unconstitutional and void. 107 

The court now turns to the merits of Plaintiffs' various challenges to the constitutionality of 
LB 1161. 

IL Constltllllo.ntdity ofLB 1161 

Plaintiffs allege, renumbered and restated, that LB 1161 is unconstitutional because it: 
(1) is an unconstitutional pledge of the State's credit; (2) violates the prohibition against special 
legislation; (3) constitutes an unlawful delegation of authority; and (4) violates the doctrine of 
separation of powers and the right to due process. 

Whether a statute is constitutional presents a question of Iaw. 108 A statute is presumed to 
be constitutional) and all reasonable doubts are resolved in favor of its constitutionality. 109 Plaintiffs 
bear the burden of establishing the unconstitutionality ofLB 1161, and its unconstitutionality must 
clearly be established before it will be declared void. "All reasonable intendments must be indulged 
to support the constitutionality of legislative acts, including classifications adopted by the 
Legislature."110 

A. Pledge of State Credit 

Nebraska's Constitution prohibits the State from giving or loaning its credit to private parties, 
and provides in relevant part: 

The credit of the state shall never be given or loaned in aid of any individual; 
association, or corporation .... 111 

107 While certainly not binding on this court. the Minnesota Court of Appeals has considered a mootness 
argument in a case involving a challenge to an oil pipeline routing permit. In Minnesota Center for Environ 
Advocacy v. Minn. Pub, Utilities Comm., 20 lO Minn. App. Unpub. LEXIS t 176 (unpublished opinion), the court 
concluded even though the challenged pipeline had been built and was fully operational by the time the case was 
decided, the plaintiff's claims were not moot because a controversy still existed tor which relief could be provided. 
The court reasoned that if completion ofthe challenged action were to render a case nonjusticiable, "'entities could 
merely ignore the requirements of[the National Environmental Policy Act], build (their] structures before a case gets 
to court, and then hide behind the mootness doctrine, Such a result is not acceptable."' Id. at p. 7 (quoting Cantrell 
v. City ofLong Beach, 241 F.3d 674,678 (91h Cir. 2001)). 

108 State ex ret. Bruning v. Gale, 284 Neb. 257, 271 (2012). 

109 /d. at 271. 

110 In re Interest of J.R., 277 Neb. 362, 368 (2009). 

111 
NEB. CONST. art. XIII,§ 3. 
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Plaintiffs c1aim LB 1161 violates this constitutional provision by Hpledg[ing] funds and credit of the 
State for at least 60 days to a pipeline applicant who is to repay the funds later."112 Specifically, 
Plaintiffs' challenge that portion ofLB 1161 which provides: 

A pipeline carrier that has submitted a route for evaluation or review pursuant to 
subdivision (1 )(a) of this section shall reimburse the department for the cost of the 
evaluation or review within sixty days after notification from the department of the 
cost. The department shall remit any reimbursement to the State Treasurer for credit 
to the Department of Environmental Quality Cash Fund. 113 

Defendants deny that LB 1161 results in an unconstitutional loaning of the State's credit, and argue 
that Plaintiffs' position confuses the loaning of State funds, which is constitutionally permissible, 
with extending the State's credit, which is not. 

"Article XIII, § 3, of the Nebraska Constitution prevents the state or any of its governmental 
subdivisions from extending the state's credit to private enterprise. Article XIII,§ 3 is designed to 
prohibit the state from acting as a surety or guarantor of the debt of another."114 Stated another way, 
Article XIII, § 3 "seeks to prevent the state from loaning its credit to an individual, association, or 
corporation with the concomitant possibility that the state might ultimately pay that entity's 
obligations."115 

Those claiming a violation of Article XIII,§ 3 must prove three elements: ~'(1) The credit 
ofthe State (2) was given or loaned (3) in aid of any individual, association or corporation."1 16 

The Nebraska Supreme Court has explained the difference between loaning state funds, and loaning 
the state's credit: 

uThe state's credit is inherently the power to levy taxes and involves the 
obligation of its general fund .... There is a distinction between the loaning of state 
funds and the loaning of the state's credit. When a state loans its funds it is in the 

112 Second Amended Complaint at ,13.6. 

113 LB 1161, § 7, codified at NEB. REv. STAT.§ 57-1503(1)(b). 

114 Japp v. Papio-Missouri River Nat. Res. Dist., 273 Neb. 779, 787 (2007) (citing Haman v. Marsh, 237 
Neb. 699 (1991) and Callan v. Balka, 248 Neb. 469 (1995)) (footnote omitted). 

m I d. at 788. 

116 /d, at 787. 
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position of creditor, whereas the state is in the position of debtor upon the loan of 
credit." 117 

As such, while the terms "loaning funds" and "loaning credit" may be used interchangeably in 
everyday conversation, those terms have very specific, and distinctly different, meanings in the 
context of Article XIII, § 3. 

The provisions of LB 1161, § 7 require NDEQ to pay, initiaHyJ the costs associated with 
NDEQ's evaluation of a pipeline route, with the requirement that the pipeline carrier applicant 
reimburse NDEQ within 60 days after being notified of the costs. The reimbursement scheme in LB 
1161 does not require the State to act as a surety or guarantor for a pipeline carrier's debt to another. 
A "surety" is defined as "someone who agrees to be legally responsible if another person fails to pay 
a debt or to perform a duty. " 113 LB 1161 does not require the State to guarantee payment of a 
pipeHne carrier's debts to others. Rather, it creates the pipeline carrier's obligation to reimburse the 
State for the NDEQ evaluation. That obligation is owed by the pipeline carrier to the State of 
Nebraska, as opposed to an obligation owed to some other entity which the State is guaranteeing. 
To use the example articulated by the Supreme Court in Japp v. Papio-Missouri River Nat. Res. 
Dist., 119 the reimbursement provisions ofLB 1161 put the State in the position of a creditor having 
loaned its funds, and not a debtor having loaned its credit. 120 

On the evidence presented, this court findsLB 1161 does not constitute an unlawful pledge 
of state credit in violation of Article XIII, § 3. 

B. Special LegLflation 

Plaintiffs allege LB 1161 constitutes special legislation by utilizing an arbitrary and 
unreasonable classification and creating an unconstitutional, substantially closed class of persons 
contrary to Nebraska Constitution Article HI~ § 18.121 In relevant part, NEB. CONST. art. III, § 18 
provides: 

117 ld. at 788 (quoting Haman v. Marsh, 237 Neb. at 719-20) (finding the state did not extend its credit to 
private developers by agreeing to pay for the construction of dams, because the state did not use it'> credit to secure 
capital for a private project or agree to act as a guarantor for a private company). 

118 MERRIAM-WF.:aSTER ONUNE DICTIONARY, http://www.merriam-webster.com/dictiooary/surety. 

119 Japp, 273 Neb. at 788. 

120 While not as specific as the colle<:tion provisions contained in LB l. see. e.g., LB l, §§ 7 & 12, codified 
at NEB. REV. ST~T. §§ 57-1406 & 57-1411. the reimbursement provisions ofLB 1161 clearly put the State in the 
position of a creditor rather than a debtor. 

121 Second Amended Complaint at 113.4. 
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The Legislature shall not pass local or special laws in any of the following cases, that 
is to say: ... Granting to any corporation, association, or individual any special or 
exclusive privileges, immunity, or franchise whatever; .... In all other cases where 
a general law can be made applicable, no special law shall be enacted. 

The Nebraska Supreme Court has described the purpose of the constitutional safeguard against 
special legislation as foHows: 

By definition, a legislative act is general, and not special, if it operates alike 
on all persons of a class or on persons who are brought within the relations and 
circumstances provided for and if the classification so adopted by the Legislature has 
a basis in reason and is not pureJy arbitrary .... General taws embrace the whole of 
a subject, with their subject matter of common interest to the whole state. Uniformity 
is required in order to prevent granting to any person, or class of persons~ the 
privileges or immunities which do not beJong to all persons. It is because the 
legislative process lacks the safeguards of due process and the tradition of 
impartiality which restrain the courts from using their powers to dispense special 
favors that such constitutional prohibitions against special legislation wereenacted. 122 

The prohibition against special legislation, however, does not necessarily preclude all 
legislation benefitting a single entity or a closed class: 

[T]he Legislature has the power to enact special Jegislation where "the subject or 
matters sought to be remedied could not be properly remedied by a general law, and 
where the [L]egislature has a reasonable basis for the enactment of the special law." 
In fact, unless specifically prohibited by article III, § 18, the Legislature is not 
prohibited from passing local or special laws. 123 

For instance, in State, ex rei, Spillman, v. Wallace, 1
'J.
4 the Nebraska Supreme Court upheld 

a law that discriminated between counties which had made efforts to eradicate tuberculosis in cattle 
and those which had not. The Court in Spillman recognized that although a general law could have 
been passed that applied to all counties, to do so would have been to lose the benefits accrued by the 
efforts of certain counties. 125 ••Because the matter was one of promoting a reasonable public policy 

122 Haman v. Marsh, 237 Neb. 699,109 (l99t)(citations omitted). 

123 Yam v. City ofGrandlsland, 279 Neb. 935,941 (2010) (quoting State, ex rei. Spillman, v. Wallace, l 17 
Neb, 588, 594 (t 928)). 

124 State, ex rei. Spillman, v. Wallace, l t 7 Neb. 588 (1928). 

125 ld at 595. 
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and because special laws pertaining to the regulation of cattle were not specifically prohibited by 
article III;§ 18, the law was found to be constitutional speciallegislation." 1 ~6 

Similarlyt in Yant v. Cily of Grand ldand/21 the Court found legislation relocating the 
Nebraska State Fair from Lincoln to Grand Island did not create an unconstitutional closed class 
because the Legislature had a reasonable basis for enacting a special law in furtherance of a 
legitimate public policy. The Court reasoned that specifYing a single site for the state fair was a 
legitimate legislative function and that a general law was not feasible because relocation of the fair 
necessarily involved selecting a single location. 12a Additionally, the Court noted the law did not 
confer any special benefit or privilege because the fair was intended to benefit the entire state.129 The 
Court concluded the Legislature had a reasonable basis for enacting the law in light of the 
information before it concerning the state fair's critical financial situation and infonnation from the 
two studies authorized by the Legislature looking at alternatives for the state fair. 130 

Most recently, in Banks v. Heineman, 131 the Court considered a tax credit available to only 
one entity, Elkhorn Ridge, which had paid personal property taxes on a wind generation facility prior 
to enactment of a new taxing scheme for such facilities. While the legislation at issue created a 
closed class; the Court concluded it was constitutional special legislation because a general law could 
not be enacted to achieve the Legislature~s purpose. The Court reasoned: 

The record establishes that the Legislature had a reasonable basis tbr 
enacting the credit provision, as it did so in order to address what it 
correctly perceived as a harsh and unfair consequence of its decision 
to change the law regarding taxation of property used for wind 
generation of electricity. The nameplate capacity tax was clearly 
intended to be instead ot: not in addition to, the personal property tax 
on wind energy generation equipment. But without the credit, 
Elkhorn Ridge would be required to pay both personal property tax 
and the nameplate capacity tax on the same equipment. Thus, the 
credit does not arbitrarily benefit or grant special favors to Elkhorn 
Ridge, but, rather, achieves tax equity by requiring it to pay only the 

126 Yant, 219 Neb. at 941 (citing State, ex rei. Spillman, v. Wallace, 117 Neb. 588 (1928)). 

127 /d., 279 Neb. 935 (20 lO). 

128 I d. at 941-42. 

129 /d. at 943. 

IJo !d. at 944. 

131 Banks v. Heineman, 286 Neb. 390 (:WI3). 
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equivalent of the nameplate capacity tax, in the same manner as all 
other commercial operators of wind generation facilities. 132 

As these cases illustrate, the focus of the prohibition against special legislation requires more 
than just determining whether legislation creates a closed class or benefits a specific class; "(t]he 
focus of the prohibition against special legislation is the prevention oflegislation which arbitrarily 
benefits or grants special favors to a specific class."LH 

Generally there are two ways a legislative act can violate the prohibition against special 
legislation in Article III, § 18: "'(I) by creating a totally arbitrary and unreasonable method of 
classification or (2) by creating a permanently closed class. "134 In this case, Plaintiffs claim LB 1161 
amounts to impermissible special legislation under either analysis. 

In support of their special legislation argument, Plaintiffs point to the chain of events leading 
up to the introduction and passage ofLB 1161, and argue LB 1161 amounts to a special law granting 
a special favor to a single company: TransCanada. A summary of those events is useful to 
understanding and analyzing the Plaintiffs' arguments. 

The chain of events to which Plaintiffs refer began when a special session of the Legislature 
was called in November 2011 to deal solely with major oil pipeline siting legislation. 13S The 2011 
Special Session resulted in passage ofLB 1 (MOPSA), with the stated purpose to "[e]nsure that a 
major oil pipeline is not constructed within Nebraska without receiving approval of the (PSC]" and 
to"[ e]nsure thatthe location of routes for major oil pipelines is in compliance with Nebraska law. , 136 

Yet despite this stated purpose, the Legislature exempted from MOPS A's PSC review process ''any 
major oil pipeline that has submitted an application to the United States Department of State 
pursuant to Executive Order 13337 prior to the effective date of this Act."137 The evidence shows 
that as ofthe effective date ofMOPSA, only one company, Tra.nsCanada Keystone Pipeline LP, had 
submitted an application for a Presidential Permit pursuant to Executive Order 13337.138 The 
Legislative history makes clear that when enacting LB 1 and LB 4, the Legislature intended 
MOPSA's mandatory PSC review process to apply prospectively to aU future major oil pipelines, 
and intended TransCanada's Keystone XL Pipeline route would be evaluated by NDEQ and the 

132 /d. at402. 

133 /d. at 400 (emphasis added). 

134 Henryv. Rockey, 246 Neb. 398,404 (1994) (citing Hamanv. Marsh, 237 Neb. 699 (1991)). 

13
$ Exhibit 44,, 14. 

136 LB l, § 3(l)(c), (d), codified at NEB REV STAT§ 57·1402(l)(c),(d). 

137 /d. at§ 3(3),/ormerly codified at NEB. REv. STAT. § 57-1402(3) 

138 Exhibit44, 11) 12, 13. 
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Governor using the alternative procedure established by LB 4. 139 

On January 18, 2012, when the President denied TransCanada's ftrst Presidential Permit 
application, 140 the practical impact was that if TransCanada reapplied for a Presidential Permit 
seeking approval of it's Keystone XL pipeline route through Nebraska, the route would be subject 
to the PSC Review process under MOPSA. 

On January 19,2012, the day after TransCanada' s Presidential Permit application was denied, 
LB 1161 was introduced by Senator Jim Smith.141 On February 16, 2012, LB 1161 had its first 
hearing in front of the Natural Resources Committee.142 Senator Smith opened his prepared 
statements by saying: "LB 1161 is a simple amendment to LB 1 and LB4 ... [and] LB 1161 is not 
intended to generate new discussion or debate on the merits of the pipeline's construction, the 
economics of the project, or the legalities associated with federal versus state regulations." 143 In 
referring to the President's recent decision to deny TransCanada's permit, Senator Smith noted 
"Unfortunately we could not have anticipated the circumstances and the actions that occurred at the 
federal level that now jeopardize the agreements we reached last year. "144 Continuing Smith stated: 

Following me in testimony today will be Robert Jones, vice president for Keystone 
Pipeline at TransCanada. I have asked Mr. Jones to again join us and to provide the 
committee with an update of their plans with regard to Nebraska. Also following me 
will be Mr. Jim White, federal regulatory counsel for TransCanada, who can provide 
this committee with some insight into the federal process that has or that will occur 
with regard to Keystone XL going forward. I believe it is very important for the state 
of Nebraska to continue to move forward with respect to the Keystone project and 

139 See Natural Resources Committee Hearing: LB 4, l02nd Leg., l't Spec. Sess. 3--4 (Nov. 8, 201 I) 
(Statement of Senator Flood: "LB4 is the specific process ... that would apply to TransCanada's Keystone XL .... 
[1 .. 8 1) sets up a long-term plan on how we deal with the next oil pipeline ••• ,"); Floor Debate on LB 1, 102.., Leg., 
1'1 Spec. Sess. (Nov. 17, 20ll). See a/so comments ofSenator Hadley, Floor Debate on LB 1, 102M Leg., P1 Spec. 
Sess, (Nov. 17, 2011) at p. 15: "We have LBl and LB4 in front ofus. LBl is prospective after the Keystone 
Pipeline, the way 1 understand it; and LB4 deals with the Keystone XL pipeline." While the legislative history 
pertaining to LB 1 and LB 4 was not offered as an exhibit, Defendants cited to these legislative records in their brief. 
(Defendants' Trial Brief at 18). The court takes judicial notice ofthe legislative history ofLB I and LS 4, as it may. 
See Dairy/and Pawer Coop. v. State Brd of Equalization & Assessment, 238 Neb. 696, 704 ( 1991 ). 

140 Exhibit 44, 1 17; Exhibit 23. 

141 Exhibits 3~5. 

142 Exhibit 4, p.2. 

143 d .., I ·• p,;., 

144 !d., p.3. 
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to adhere to the process that we worked so hard to develop just a few months ago. 14s 

LB 1161 amended MOPSA by eliminating section 3(3) of LB 1, the provision which had 
exempted TransCanada's Keystone XL pipeline from MOPSA,146 and amending LB 4 so that any 
"oil pipeline" carrier seeking approval of a pipeline route through Nebraska could utiHze the 
NDEQ/Govemor approval process as an alternative to the PSC approval process under MOPS A. 147 

LB 1161 was signed into law by the Governor April 17, 2012, and became effective April J 8, 
2012.' 48 The same day, April 18, 2012, TransCanada submitted its "Initial Report Identifying 
Alternative and Preferred Corridors for Nebraska Reroute" to NDEQ for evaluation of the proposed 
Keystone XL Pipeline project pursuant to LB 1161, utilizing the alternative process created by LB 
1161.149 

On May 4, 2012, after LB 116 t was 1n place, TransCanada filed a new application with the 
State Department for a Presidential Permit for construction of an international border crossing for 
the proposed Keystone XL Pipeline at the U.S.-Canada border crossing site in Montana. 150 

1. Closed Class 

Plaintiffs claim LB 1161 amounts to special legislation by serving a closed class. As Plaintiffs 
characterize it, ''[oJnly a pipeline carrier who submitted a pipeline route prior to April I?, 2012, and 
is currently proposing to construct a major oil pipeline with[in ]) through, or across Nebraska to be 
put in service after November 23, 2011, benefits from LB 1161's PSC bypass." 151 

With respect to closed classes, the Nebraska Supreme Court has explained: 

"[t]he rule appears to be settled by an almost unbroken line of decisions that a 
classification which limits the application of the law to a present condition, and 
leaves no room or opportunity for an increase in the numbers of the class by future 

14S d 1 ., p.4. 

146 LB t, § 3(3),Jormerly codified at NEB. REV, STAT, § 57-1402(3), provided; "ihe Major Oil Pipeline 
Siting Act shall not apply to any major oil pipeline that has submitted an application to the United States Department 
of State pursuant to Executive Order 13337 prior to the etlective date ofthis act." 

147 LB 1161, §§ 6 and 7, codified at NEB. REV. STAT.§§ 57~1405(1) and 57~1503. 

148 E:xhibit44, 1119. 

149 Exhibit44, 1120; See also LB 1161, § 7, codified at NEB. REv. STAT.§ 57-1503. 

1 ~0 Exhibit 44, 1121. 

151 Plaintiffs' Trial Brief at 24. 
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growth or development, is special, and a violation of [Article Ill, § 18]."152 

In the past, the Supreme Court has noted "that a number of legislative acts, which were 
applicable only to a present situation, have been held not to be inimical to [Article III, § 18, because] 
in such cases the acts were so framed that it was possible for others to come within the 
classification."153 In Haman v. Marsh, 154 the Supreme Court explained that a special legislation 
challenge based on a closed class in violation of Article Ill, § 18, requires the court to "consider the 
actual probability that others will come under the act's operation. If the prospect is merely 
theoretical, and not probable, the act is special legislation. The conditions of entry into the class 
must not only be possible~ but reasonably probable of attainment."1ss 

Plaintiffs rely on the sequence of events surrounding the adoption ofLB 1161 to argue the 
law was enacted solely for TransCanada's benefit, and to suggest no other pipeline carrier 
realistically will benefit from LB 116Ps alternative NDEQ/Oovemor approval process. This 
argument simply mischaracterizes LB 1161. While it is true LB 1161 was passed at a time when 
only TransCanada's Keystone XL pipeHne was seeking approval of a route through Nebraska, LB 
1161's applicability is not limited to pipeline carriers submitting routes prior to the enactment ofLB 
1161, as Plaintiffs suggest. 156 Rather, LB 1161 makes the NDEQ/Govemor approval method 
available to all oil pipelines that satisfy the eight-inch inside diameter requirement contained in LB 
4, § 2. 157 In fact, rather than creating a closed class, LB 1161 had the practical effect of expanding 
the class of pipeline carriers that could utilize the alternative NDEQ/Govemor approval method. It 
is both possible and probable other pipeline carriers will come within LB 1161's provisions, and the 
law, as worded, does not limit its application only to a present condition. Under the circumstances, 
the court does not find LB ll6l creates an unconstitutional closed class in violation ofNEB. CONST. 
art. III,§ 18. 

2. Arbitrary and Unreasonable Classification 

Based on the sequence of events and legislative history, Plaintiffs also argue LB 1161 was 
enacted solely for TransCanada's benefit to streamline route approval and construction across 
Nebraska in the event its second Presidential permit application was granted. Specifically, Plaintiffs 
argue LB 1161 was enacted as "the vehicle to get TransCanada's [Keystone XL] pipeline state 

152 Haman v. Marsh, 237 Neb. 699,716 (1991) (quoting City o[Scottsbluffv. Tiemann, 285 Neb. 256,262 
(1970)). 

153 State v. Gering Irrigation District, 114 Neb. 329, 334 (1926) (emphasis added). 

154 Haman v. Marsh, 237 Neb. 699 (1991) . 

ISS ld, 237 Neb. at 717-18. 

!S6 See LB 1161, § 1, codified atN£B. R£V, STAT.§ 57-1101. 

157 See /d. at,§§ I, 6, cod(/ied at Nf!.a. Rev. STAT,§§ 57-1101 and 57-1405(1). 
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review and approval and trigger for eminent domain rights out of the PSC and MOPS A and in to the 
hands of the Governor and the NDEQ."158 Plaintiffs argue the Legislature did not express a 
reasonable basis for enacting this special law to favor a single pipeline company and did not identify 
how such legislation would further a legitimate public policy. 

"While it is true that the Legislature may classify where reasonable, it may not do so in an 
arbitrary manner."159 The Nebraska Supreme Court has articulated the test for determining the 
constitutionality of classifications as tbllows: 

A legislative classification, in order to be valid, must be based upon some reason of 
public policy, some substantial difference of situation or circumstances, that would 
naturally suggest the justice or expediency of diverse legislation with respect to the 
objects to be classified. Classifications for the purpose of legislation must be real 
and not illusive; they cannot be based on distinctions without a substantial 
difference.160 

A classification will be proper mifthe special class has some reasonable distinction from other 
subjects of a like general character, which distinction bears some reasonable relation to the legitimate 
objectives and purposes of the legislation."'161 The question for the court is "whether the things or 
persons classified by the act form by themselves a proper and legitimate class with reference to the 
purpose oft he act." 162 Under a special legislation inquiry, the analysis "focuses on the Legislature's 
purpose in creating the class and asks if there is a substantial difference of circumstances to suggest 
the expediency of diverse legislation."163 As such, it is recognized that "[t]he Legislature has the 
power to enact special legislation where the subject or matters sought to be remedied could not be 
properly remedied by a general 1aw and where the Legislature has a reasonable basis for the 
enactment of the law."164 A legislative act runs afoul of the prohibition against special legislation 
"[w]hen the Legislature confers privileges on a class arbitrarily selected from a large number of 

ISS Plaintiffs' Trial Brief at 26--27. 

1s9 State ex rei. Douglas v. Marsh, 207 Neb. 598, 608 (1980) (citation omitted). 

160 City ofScottsbl~tfv. Tiemann, 185 Neb. at 266 (citations omitted). See also Natural Gas Pipeline Co_ v_ 
State Bd. of Equalization & Assessment, 237 Neb. 357 (1991) (applying test and fmding no real distinction between 
railroads and other common carriers which would justifY exemption of the former's personal property but not that of 
the latter). 

161 State ex rei. Douglas v. Marsh, 207 Neb. at 609 (quoting Campbell v. City of Lincoln, 195 Neb. 703, 
709 (1976)). 

162 Campbellv. City of Lincoln, t 95 Neb. at 709. 

163 Hug v. City of Omaha, 215 Neb. 820, 826 (2008). 

164 Sanks, 286 Neb. at 400. 
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persons standing in the same relation to the privileges, without reasonable distinction or substantial 
difference. "165 

Before analyzing the classifications created by LB 1161 under the authority articulated above, 
this court first addresses Defendants' argument that the special legislation issue is not properly 
before this court. Specifically, Defendants argue LB 1161 did not establish any new classes of oil 
pipelines or pipeline carriers; rather, those classes were established previously in LB 1 and LB 4 
(neither of which have been challenged by the Plaintiffs in this declaratory judgment action). 
Defendants' argument in this regard is not entirely correct, because LB 1161 did amend the classes 
established in LB 1 and LB 4 in some respects. For instance, LB 1161 removed the exemption under 
LB l, § 3(3) and, as a result, the cJass of~'major oil pipelines" established in MOPS A was expanded 
to include all major oil pipelines larger than six inches, rather than excluding those pipelines that had 
submitted an application to the State Department pursuant to Executive Order 1333 7 prior to 
MOPSA'seffectivedate. 166 Similarly, LB 1161 hadthepracticaleffectofexpandingtheclassof''oil 
pipelines'' over eight inches that could use the alternate NDEQ/Govemor review process. Under LB 
4 only "oil pipelines" that were undergoing a federal SEIS review could utilize the collaborative 
NDEQ review/Governor approval method for a route through Nebraska. LB 1161 expanded that 
classification-and expanded NDEQ' s authority- so that any pipeline carrier who wanted approval 
of an ••oil pipeline" route through Nebraska could request an evaluation by NDEQ and approval by 
the Governor (even without a federal SEIS review) 167 instead of applying for PSC review/approval 
under MOPSA.168 Even though Defendants mischaracterize LB 1161 when they suggest it did not 
alter the classifications established by the Legislature in LB 1 or LB 4, the proper focus isn't merely 
on whether LB 1161 modified the classes of pipeline carriers established previously, but ••whether 
the things or persons classified by [LB 1161 J form by themselves a proper and legitimate class with 
reference to the purpose of the act."169 In other words, this court must focus "on the Legislature's 
purpose in creating the class and [ask] l.fthere is a substantial difference of circumstances to suggest 
the expediency of diverse Iegislation.;;l?o 

In this case, it is important to recognize that when the Legislature enacted MOPSA it created 
a classification between those pipelines which had submitted a Presidential Permit application prior 

Hi:; Hug, 215 Neb. at 826. 

166 LB 1161, § 4. 

167 LB 1161, § 7, codified at N£9. RF.v. STAT.§ 57-1503(1Xa)(i). 

168 ld at§ 6, codified at NEB, REV. S'rAT. § 57-1405(1). 

169 Campbell v. City of Lincoln, 195 Neb. at 709. 

170 Hug, 275 Neb. at 826. 
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to November 23~ 2011, and those which had not. 171 That original classification was part ofLB 1 and 
LB 4; neither of which have been challenged in the present litigation. Instead, Plaintiffs argue LB 
1161's reclassification of those pipelines that could use the alternate NDEQ/Govemor approval 
method was arbitrary because-once the Presidential Permit application was denied-TransCanada 
could have utilized the PSC review process under MOPSA for any new application and there was 
no reasonable basis for the Legislature to reclassifY pipeline carriers as it did. 

As the Supreme Court has explained: 

If the Legislature had any evidence to justify its reasons for passing the act, then it 
is not special legislation if the class is based upon some reason of public policy, some 
substantial difference of situation or circumstances, that would naturally suggest the 
justice or expediency of diverse legislation concerning the objects to be classified. 172 

The evidence suggests the purpose behind LB 1161 was to allow NDEQ's evaluation of 
TransCanada's proposed reroute of the Keystone XL Pipeline (a process which began pursuant to 
LB 4 and was underway) to continue after TransCanada's Presidential Permit was denied. 173 The 
question becomes whether that is a reclassification based upon "some reason of public policy, some 
substantial difference of situation or circumstances, that would naturally suggest the justice or 
expediency of diverse legislation with respect to the objects to be classit'ied.'' 174 In considering this 
question ~4[t]hc Nebraska Legislature is presumed to have acted within its constitutional power 
despite that, in practice, its laws may result in some inequality."m Also, this court will "not 
reexamine independently the factual basis on which a legislature justified a statute, nor wi11 [this] 

171 See LB l, § 3(3),Jormerly codified at NEB. REv. STAT. § 57-1402(3). See also Natural Resources 
Committee Hearing: LB l, 102nd Leg., 1st Spec. Sess, {Nov. 7, 201 !); Floor Debate on LB 1 and LB 4, l02nd Leg., 
I st Spec. Sess. (November 17, 2011 ). 

m Gourley v. Nebraska Methodist Health Sys., 265 Neb. 918,943 (2003). 

173 See Exhibit4; Natural Resources Committee Hearing: LB 1161, 102"" Leg., 2"d Sess. (Feb. 16, 2012). 
Specifically, Senator Dubas asks: "So when we left here in November ... it was with the Uflderstanding that LB 4 
was for this project that 'rransCanada has proposed [and) LB 1 was for anything in the future, any new project. any 
new company coming in. Is what you are trying to achieve with [LB 1161] in any way changing the intent of where I 
think we all understood we were at when we left here in November?" ld at p. 11. To this question, Senator Smith 
responds:"[ do not believe it is, Senator Dubas. It is staying with the spirit of what was in LB 4. For the 
TransCanada pipeline we want to make certain [it] is outside of the Sandhills and we want to look at alternative 
routes. Unfortunately, things occurred at the federal level that created a situation where [NDEQJ struggled with 
being able to continue Wlder LB 4. So we wanted to modi I}' it so [NDEQ] could continue on the path they were 
tbllowing." ld at pp. 11-12. 

174 City of Scottsbluff v. Tiemann. 185 Neb. at 266. 

175 Gourle.v v. Nebraska Methodist Health Sy.v., 265 Neb. at 942 (citing Prendergast v. Nelson, J 99 Neb. 97 
(1977)). 
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court independently review the wisdom of the statute."176 

When considering a claim that the Legislature has enacted special legislation, the Supreme 
Court has cautioned courts to afford deference to legislative fact-finding and avoid second-guessing 
the wisdom of the challenged legislation: 

It is not this court's place to second·guess the Legislature's reasoning behind 
passing the act. Likewise, "it is up to the legislature and not this Court to decide 
whether its legislation continues to meet the purposes for which it was originally 
enacted.'' Because we give deference to legislative factfinding and presume statutes 
to be constitutional, any argument that the record contains evidence that the act was 
not wise or necessary when it was enacted does not change the analysis. 177 

Although LB 1 and LB 4 are not being challenged in this case, it nevertheless is appropriate 
to note the historic circumstances which prompted the Govem.orto call the 2011 special session, and 
the problems the Legislature was seeking to solve in enacting LB I and LB 4. TransCanada had 
submitted its Presidential Permit application proposing a route through Nebraska, and while the 
consensus was that federal law would preempt any state law attempting to regulate the safety of such 
an oil pipeline, 171 it likewise was the consensus that Nebraska could enact siting statutes to govern 
the route of an oil pipeline through that State, as many other states had done. 179 With the Keystone 
XL Presidential Permit application pending and the federal review process already underway, the 
Legislature;s charge was to see whether it could agree upon and pass siting legislation that would 
allow Nebraska to have immediate input into the ongoing federal review process regarding the 
Keystone XL Pipeline application and-for future pipeline projects-establish a regulatory 
procedure to give Nebraska control over the route oil pipelines would take through the State. The 
Legislature eventually passed LB 1 (which established the PSC route approval process) and LB 4 
(which authorized NDEQ to cooperate with the federal govemment's SEIS review of a pipeline 

176 /d 

m /d. at 943 (quoting Verba v. Ghaphery, 552 S.E.2d 406,412 (W.Va. 2001)). 

1711 See, e.g. Natural Resources Committee Hearing: LB I, l02nd Leg., ]!It Spec. Sess. 4-5 (Nov. 7, 2011) 
(Statement of Senator Dubas: "This act is intended to deal solely with the issue of siting, totally apart from safety 
considerations, and recognizes the expressed preemptions stated in the Federal Pipeline Safety Act of 1994"); 
Natural Re.sources Committee Hearing: LB 4, l02nd Leg., 1" Spec. Sess. (Nov. 8, 2011). See also, LB I,§ 3(2), 

codified at NEB. REv. STAT.§ 57·1402(2). See also Exhibit 18 p. 24 ("to provide consistency across the nation, 
pipeline safety is regulated by the federal government. U.S. Department of Transportation, Pipeline and Hazardous 
Materials Safety Administration (PHMSA) is resPQnsible for safety regulations pertaining to the construction, 
operation, maintenance, and spill-response planning for pipelines, including the proposed Keys€one XL Pipeline. 
Federal regulations governing pipeline safety are described in 49 CFR Parts 190 through 199.'') 

179 Natural Resources Committee Hearing: LB I, 102nd Leg.; P1 Spec. Sess, (Nov. 7, 201 t) (Statement of 
Senator Dubas: "States do have siting authority and that is supported by laws that are on the books in other states.") 
See also, LB 1, § 3(2), codified at NEB. REv. STAT. § 57-1402(2). 
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project and authorized the Governor to approve the pipeline route after reviewing the SEIS). The 
legislative history makes clear that legislators intended the pending Keystone XL route to be 
evaluated pursuant to the process established by LB 4, and expected all future pipeline routes to be 
evaluated using the PSC approval process established by LB 1.180 

So while LB 1161 and the classifications it created were, quite clearly, enacted with 
TransCanada's Keystone XL Pipeline in mind, that does not compel the conclusion that there was 
no sotmd public policy reason for enacting LB 1161. Deferring to the Legislature's fact-finding, as 
this court must, it is reasonable to conclude the Legislature enacted LB 1161 to further the public 
policy goals identified previously when enacting LB 4.181 The Legislative history of LB 1161 
supports this conclusion. m 

Additionally, the evidence supports the conclusion that LB 1161 was intended to further the 
Legislature's original policy determination that MOPSA's PSC review process should not apply to 
the Keystone XL Pipeline. Prior to the enactment ofLB 1161, the Legislature made a determination 
that MOPSA ought not apply to TransCanada's Keystone XL Pipeline project, and fashioned an 
alternative, presumably quicker, route-approval procedure in LB 4. The Legislative history supports 
the conclusion that when circumstances changed as a result of the President denying TransCanada' s 
permit application, the Legislature determined LB 1161 was necessary to further the Legislature's 
original purpose in enacting LB 1 and LB 4. 183 It is not thi.s court's place to second-guess the 
Legislature's reasoning in passing LB 1 and LB 4, or to determine whether-after Keystone's 
Presidential Pennit app1ication was denied-the legislation continued to meet the purposes for which 
it originally was enacted. The Legislature clearly determined LB 1161 was necessary to "clarifY the 
law a pipeline carrier is to follow depending on the date an application is made for a Presidential 
Permit from the State Department" and to provide for "a process that would authorize [NDEQ] to 
conduct an environmental impact study of a pipeline route going through Nebraska ... when there 
is no federal permit application pending. "184 In light of the deference courts are to give to Legislative 
factfinding~ Plaintiff's argument that LB 1161 was unnecessary does not change the analysis. 

Given the presumption of constitutionality and the deference courts give to the factual basis 
on which the Legislature justifies a statute, this court concludes the class of oil pipeline carriers 

1 
RO See discussion at fit. 139. 

lRJ While the Legislature made specific factual fmdings in connection with LB 4, see LB 4, § I, codified at 
NEB. REv. STAT.§ 57-1501, it made no new or additional factual findings in connection with LB 1161. 

182 Exhibit 4. 

183 See discussion at fu. 173. Additionally, the Legislative history suggests that at the time LB 1161 was 
being considered. NDEQ was viewed as being in a better position to complete the evaluation it alteady had 
underway~ than the PSC was to begin a new evaluation under MOPSA. See Exhibit 4; Natural Resources Committee 
Nearing: LB 1161, l021!d Leg., 2nd Sess., pp 16-17,21 (Feb. 16, 2012). 

184 Ex. 4; COMMITIEE STATEMENT: LB 1161, 102nd Neb. Leg., 2nd Sess. (Feb. 16, 2012). 
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created by LB 1161 forms a proper and legitimate class with reference to the purpose of the act and, 
when considering the Legislature's purpose in creating the class, concludes there is "a substantial 
difference of circumstances to suggest the expediency of diverse legislation."181i The classification 
(or reclassification) of oil pipelines in LB 1161 was not arbitrary, but rather was based on the same 
difference in situation which prompted the Legislature to enact LB 1 and LB 4 in the first place, a 
classification which has not been challenged in this lawsuit. Under the circumstances, the 
Legislature's classification, or reclassification as the case may be, was not arbitrary or unreasonable 
and, in enacting LB 1161, the Legislature did not violate the constitutional safeguard against special 
legislation. 

C Unlawful Delegation 

Plaintiffs allege LB 1161 represents an unlawful delegation of power under three different 
theories. First, Plaintiffs argue .LB 1161 unconstitutionally delegates legislative authority over 
eminent domain to the Governor. Next, Plaintiffs argue LB 1161 unconstitutionally divests the PSC 
of authority over common carriers, and delegates such authority to the Governor. And finally, 
Plaintiffs claim LB 1161 is unconstitutional because it fails to provide sufficiently clear and definite 
standards by which the Governor is to exercise the authority delegated by the act. 

1. Delegation of Legislative Decision Making over Eminent Domain 

Plaintiffs claim LB 1161 constitutes an unlawful delegation of the Legislature's authority over 
the power of eminent domain. Specifically, Plaintiffs contend LB 1161 unconstitutionally vests the 
Governor with authority to delegate the power of eminent domain "by empowering the Governor to 
decide what company shall be approved to build a pipeline and use the power of eminent domain to 
acquire real property rights for a pipeline route in and across Nebraska."186 

"Eminent domain is defined generally as the power of the nation or a state, or authorized 
public agency, to take or to authorize the taking of private property for a public use without the 
owner's consent, conditioned upon the payment of just compensation."1117 The power of eminent 
domain is a sovereign power which exists independently of the Nebraska Constitution. 188 The 
Constitution provides: 

The exercise of the power and the right of eminent domain shall never be so 
construed or abridged as to prevent the taking by the legislature, of the property and 
franchises ofincorporated companies already organized, or hereafter to be organized, 

185 Hug. 275 Neb. at 826. 

ts6 Second Amended Complaint at~ 13.2. 

187 City ofOmaha v. Tract No. 1, 18 Neb. App. 247,251 (2010). 

188 /d. 
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and su~jecting them to the public necessity the same as of individuals. 189 

This constitutional provision serves as "a limitation on the exercise of the power and in no sense of 
the word a grant of the power."190 '"The Legislature has the right to delegate [the power of eminent 
domain] and to restrict or limit the extent of its use.'' 191 "The right to authorize the exercise of 
[eminent domainJ power and the mode of the exercise thereof is legislative."192 As the Nebraska 
Supreme Court has explained: 

"Since the power of eminent domain is an attribute of sovereignty and inherent in the 
state, only those agencies to whom the legislature has delegated the power can 
exercise the right and it must be exercised only on the occasion, in the mode or 
manner, and by the agency prescribed by the legislature."193 

The Supreme Court has articulated the following rules regarding delegation of eminent 
domain authority. The Legislature may delegate the authority to exercise eminent domain not only 
to counties, cities, political subdivisions, or other public agencies, but also to private parties. 194 The 
right to exercise the power of eminent domain to build a pipeline "depends on the legislative 
grant."195 "Proceedings to subject the property of another for public use under the doctrine of 
eminent domain must be conducted in the manner prescribed by the statute delegating the power.''196 

And fina11y ~ H[ s ]tatutes conferring and circumscribing the power of eminent domain must be strictly 
construed. ';197 

Prior to MOPS A and LB 1161, the Legislature had granted the power of eminent domain to 
pipeline carriers in NEB. REV. STAT.§ 57-1101: 

Any person engaged in, and any company, corporation. or association fonned 

Ut9NEB. CONST. art. X,§ 6. 

190 Burnettv. Central Nebraslca Public Power & Irrigation Dist., 147 Neb. 458,465 (1946). 

191 /d. at 466. 

192 Little v. Loup River Pub. Power Dist., 150 Neb. 864, 869 {1949). 

193 Spencer v. Wallace, 153 Neb. 536, 544 (1 951) (quoting State ex rei. Nelson v. Butler, 145 Neb. 638, 
646 (1945)). 

194 See Gustin v. Scheele, 250 Neb. 269, 276 (1996) (''Railroads, although they are private corporations, 
also can acquire land by eminent domain for their use. NEB. REV. S'!'AT. § 74-308 (Reissue 1 990)."). 

195 Missouri Valley Pipe Line Co. v. Neely, 124 Neb. 293,295 (1933). 

196 Spencer v. Wallace, 153 Neb. at 544. 

197 Burlington Northern & Santa Fe Ry. v. Chaullt, 262 Neb. 235,241 {2001). 
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or created for the purpose of transporting or conveying crude oil, petroleum, gases, 
or other products thereof in interstate commerce through, or across the State of 
Nebraska; or intrastate within the State of Nebraska, and desiring or requiring a 
right-of-way or other interest in real estate, and being unable to agree with the owner 
or lessee of any land, lot, right-of-way or other property for the amount of 
compensation for the use and occupancy of so much of any lot, land, real estate, 
right-of-way or other property as may be reasonably necessary for the laying, 
relaying, operation and maintenance of any such pipeline or the location of any plant 
or equipment necessary to operate such pipeline, shall have the right to acqui.re the 
same for such purpose through the exercise of the power of eminent domain. The 
procedure to condemn property shall be exercised in the manner set forth in sections 
76-704 to 76-724. 198 

This authority for crude oil pipeline carriers to exercise eminent domain free of pre-authorization 
or review by any state agency had been in place since 1963. 

With the enactment of MOPSA and, subsequent1y, LB 1161, all pipeline carriers were 
required to get approval of the proposed pipeline route prior to exercising eminent domain authority. 
MOPSA and LB 1161 amended NEB. REV. STAT.§ 57-1101 to provide that: 

for any major oil pipeline as defined in section 57-1404 to be placed in operation in 
the State of Nebraska after November 23, 2011, any such person, company, 
corporation, or association shall comply with section 57-1503 and receive the 
approval of the Governor for the route of the pipeline under such section or shaH 
apply for and receive an order approving the application under the Major Oil Pipeline 
Siting Act, prior to having the rights provided under this section. 199 

Considering the provisions of LB 1161, this court concludes Plaintiffs mischaracterize the 
impact ofLB 1161 when they suggest it provides the Governor with authority to make decisions 
regarding a pipeline carrier's use of eminent domain. Simply put, the amendments to the eminent 
domain provision ushered in by MOPSA, and then amended further by LB 1161, did not affect a 
change in the Legislature's prior delegation of eminent domain authority. Pipeline carriers 
previously had, and continue to have, eminent domain authority after MOPSA and LB 1161. Under 
the provisions of MOPSA and LB 1161, the Legislature simply postponed the authorization to 
exercise eminent domain until a pipeline carrier first has its proposed route reviewed and approved 
by NDEQ and the Governor, or by the PSC. As the Supreme Court has recognized, '~[t]he 
Legislature has the right to delegate [the power of eminent domain] and to restrict or limit the extent 
of its use."200 The court finds the Legislature simply restricted or limited the extent of pipeline 

198 NF.!a. REv. STAT.§ 57-1101 (Reissue 2010). 

199 NE:a, Rev. STAT.§ .57-1101 (Cum. Supp. 2012); see also LB 1161, §I. 

200 Burnett v. Central Nebraska Public Power & Irrigation Dist., 147 Neb, at 466. 
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carriers' use of eminent domain through LB 1161 and concludes LB t 16 I does not 
unconstitutionally delegate eminent domain authority as alleged by Plaintiffs. 

2. Delegation of Control over Common Carriers from the PSC to the Governor 

Plaintiffs argue LB 1161 unconstitutionally divests the PSC of jurisdiction to regulate oil 
pipelines, including intrastate oil pipelines, and wrongfully vests control of such pipelines in the 
Governor. The PSC is a regulatory body created by the Nebraska Constitution. Its powers are 
defined in Nebraska Constitution, Article IV, § 20, which states: 

The powers and duties of such commission shall include the regulation of rates, 
service and general control of common carriers as the Legislature may provide by 
law. But, in the absence of specific legislation, the commission shall exercise the 
powers and perform the duties enumerated in this provision.201 

The PSC "is an independent regulatory body under the Nebmska Constitution, and its 
jurisdiction to regulate common carriers may be restricted by the Legislature only through 'specific 
legislation."' 202 The Legislature's ability to enact "specific legislation'' limiting the scope of the 
PSCts powers has been explained as follows: 

"[T]he Legislature has the right by law to prescribe how the commission shall 
proceed and what authority it may exercise in the regulation and general control of 
common carriers. Therefore; when specific Jegislation is enacted upon a subject in 
relation thereto, such legislation preempts the field so occupied and thereby 
prescribes and controls the powers and duties of the commission."103 

In further explaining the concept of"specific legislationt' regarding authority over common carriers, 
the Nebraska Supreme Court has said: 

"The right to regulate 'as' the Legislature may provide means the right to regulate in 
the manner in which the Legislature provides .... The word 'specific' in the phrase 
'in the absence of specific legislation' 1s synonymous with the word 'particular.' The 
term implies a definite restriction on the kind and extent oflegislation over common 
carriers which is permissible by the Legislature. It [specific] is defined in 58 C. J., 
Specific, p. 826 as follows: • Definite, or making definite; 1 imited or precise; precisely 
formulated or restricted; tending to specifY or make particular. Although the term is 

101 NF.a. CONS'r. art. IV,§ 20. See also NEB. R£V, STAT,§ 75-109.01 (Cum. Supp. 2012) (setting forth the 
jurisdiction of the PSC). 

202 Schumacher v. Johanns, 272 Neb. 346, 365 (2006). 

203 State ex rei. Spire v. Northwestern Bell Tel. Co., 233 Neb. 262,275 (1989) (quoting Chicago & N. W. 
Ry. Co. v. County Board of Dodge County, 148 Neb. 648,653 (1947)). 
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a relative one, it is l.imited to a particular, definite, or precise thing, and hence is the 
very opposite of "general".' It was not intended by the use of these words to 
authorize unlimited, broad, general legislation in reference to the control and 
regulation of common carriers.,204 

As such, under settled Nebraska law, "[i]n the absence of specific legislation, the powers and duties 
of the [PSC], as enumerated in the Constitution, are absolute and unqualified."205 Stated another 
way, the constitutionally prescribed powers of the PSC are plenary and self-executing in the absence 
of any specific legislation on the subject. 206 

a. Oil pipeline carriers tl$ ~~common carriers" 

Before considering Plaintiffs' claim that LB 1161 divests the PSC of authority over common 
carriers, it is necessary to determine whether the oil pipeline carriers subject to regulation under LB 
1161 are "common carriers" under Nebraska law. This is because '"the powers enumerated in article 
IV,§ 20, apply only to common carriers.u:lo' 

Article IV, § 20 does not expressly define "common carrier" but the courts have recognized 
"[t]he tenn (common carriers; as used in article IV,§ 20, is coextensive with the meaning of that 
phrase at common law."208 When summarizing the various ways in which the term "common 
carrier'' has been defined at common law, the Nebraska Supreme Court explained: 

any person, corporation, or association holding itself out to the public as offering its 
services to all persons similarly situated and perfonning as its public vocation the 
services of transporting passengers, freight, messages, or commodities for a 
consideration or hire, is a common carrier in the particular spheres of such 
employment. 209 

Under the common law, two elements are essential to "common carrier" status: the entity 
must hold itself out to the public generally as being engaged in the business of transporting from 

204 Jd at 276 (quoting State ex rei. State Railway Commission v. Ramsey, 151 Neb. 333,344 (1949)). 

205 Myers v. Blair Tel. Co., I94 Neb. 55,59 (1975) (citing State ex rei. State Railway Comm 'n. v. Ramsey, 
151 Neb. 333 (1949)). 

206 !d. at 60. 

207 Nebraska Pub. Serv. Comm 'n v. Neb. Pub. Power Dist., 256 Neb. 479, 491 ( 1999). 

208 /d. at 491 (observing the PSC's constitutional authority over common carriers did not extend to 
"contract carriers" because they were not considered "common carriers" at common taw). 

209 Bayard v. North Central Gas Co., t 64 Neb. 819, 830 (I 957) (citing State ex ret. Winnett v. Unirm Stock 
Yards Co., 81 Neb. 67 (1908)). 

39 

000271 PST DeliverableOOOO 1503 



EPA-HQ-2015-004767 Interim 3 

place to place, and must do so "for hire."210 In the context of NEB. CoNST. art. IV, § 20, the 
definition of "common carrier" is flexible, as the Supreme Court explained in State ex rei. State 
Railway Comm 'n. v. Ramsey: 

The tenn "common carriers" includes all forms of transportation for hire, and 
the amendment providing for the commission was intended to control the common 
carrier business to which it relates at all times and under all developments. It was 
detennined in this state more than half a century ago that a street raHway company 
became a common carrier by undertaking the transportation of passengers for hire. 
Transportation is the important fact, and the form or method thereof is immaterial. 
The commission since its creation has had jurisdiction and power of control by virtue 
of the Constitution when the problem presented involved regulation of public 
transportation service. A Constitution is intended to meet and be applied to any 
conditions and circumstances as they arise in the course of the progress of the 
community. The terms and provisions of constitutions are constantly expanded and 
enlarged by construction to meet the advancing affairs of men. While the powers 
granted thereby do not change, they do apply in different periods to all things to 
which they are in their nature applicable. 211 

Applying the legal authority cited above to the evidence presented, it appears the class of oil 
pipelines to which LB 1161 applies properly are considered "common carriers" under Nebraska 
common law. This conclusion is bolstered by the fact that, prior to legislative amendments in 1963, 
Nebraska statutes expressly declared crude oil pipelines to be "common carriers": 

Any company, corporation or association, formed or created for the purpose of 
transporting ... crude oil, petroleum or the products thereof ... from one point in the 
State of Nebraska to another point in the State of Nebraska for a consideration, is 
hereby declared to be a common carrier.''212 

210 See I d. at 830-32 (and cases cited therein). 

211 State ex rei. State Railway Comm 'n. v. Ramsey, lSI Neb. 333, 337~38 ( 1949) (citations omitted). 

:m NBB. R£V. S'I'AT. § 75-601 (Reissue 1943). In 1963, the Legislature undertook a complete recodification 
of the statutes relating to the State Railway Connnission (now the PSC) to better organize all the statutes into one 
chapter, but not to make any new substantive changes. See LB 82, Laws 1963, c.42!i, 73'd Sess., Reg. Sess. (Neb. 
1963); Judiciary Committee Hearing: LB 82, 73rd Sess., Reg. Sess. (March 29, 1963); COMMI'l"l'££ STATEMENT ON 
LB 82, 73n1 Sess •• Reg. Sess. (Neb. 1963). Former Naa. REV. STAT, § 75-601 (Reissue 1958) was inadvertently left 
out of the main bill, LB 82, recodifYing the statutes relating to the Commission, and so was recodified as NEB. REv. 
S'I'A.T. § 57-1101 in LB 789, Laws 1963, c. 323, 73rd Sess.~ Reg. Sess. (Neb. 1963). LB 789 was intended to keep the 
"present utility rights for pipe lines for eminent domain ... as it is but it will [be] in a different section of the 
statutes." Floor Debate on LB 789, 73rd Sess., Reg. Sess. 1691 (Neb. 1963). Even though the version ofNEB. REv. 
STA1'. § 57-1101 created by LB 789left out the language declaring intrastate crude oil pipelines to be common 
carriers subject to Commission regulation contained in former NF.a. Rev. STAT,§ 75~601 (Reissue 1958), the 
legislative history ofLB 789 indicates that the Legislature did not intend to change the substance of the law 
regarding crude oil pipelines, including their common carrier status. 
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But perhaps the most telling evidence that oil pipeline carriers properly are characterized as 
''common carriers'' under Nebraska law is the fact that, for more than 50 years, the Legislature has 
afforded oil pipeline carriers eminent domain authority "for the purpose of transporting or conveying 
crude oil, petroleum, gases or other products thereof in interstate connnerce through, or across the 
State ofNebraska, or intrastate within the State ofNebraska."213 The authority to exercise eminent 
domain is one of the quintessential indicia of common carrier status. And while the mere fact that 
a company has been given eminent domain authority does not conclusively establish common carrier 
status under Article IV § 20,214 when evidence of eminent domain status is added to evidence of 
transporting crude oil for hire, it is difficult to come to any conclusion other than the pipeline carriers 
regulated by LB 1161 are "common carriers•• under Nebraska common law. Indeed, it is difficult 
to reconciJe the evidence in this case with any other conclusion. :m 

Defendants present no argument suggesting oil pipeline carriers are not properly considered 
"common carriers'' under the connnon law ofNebraska, but instead argue Plaintiffs have not proven 
TransCanada's Keystone XL Pipeline is a "connnon carrier', as that term is defined in NEB. REV. 
STAT.§ 75-501, which provides: 

Any person who transports, transmits, conveys, or stores liquid or gas by pipeline for 
hire in Nebraska intrastate commerce shall be a connnon carrier subject to commission 
regulation. The commission shall adopt promulgate and enforce reasonable rules and 
regulations establishing minimum safety standards for the design, construction, 
maintenance and operation of pipelines which transport tiquified petroleum gas or 
anhydrous ammonia in intrastate commerce by common carriers. 216 

While Defendants are correct that section 75-501 does not expressly reference crude oil pipelines, 

~m See NEB. REV. STAT.§ 57-1 tot (Reissue 2010). 

214 See Bayard, 164 Neb. at 829 (concluding that although the Defendant gas company had exercised the 
right of eminent domain under NEB. REv. STAT. § 75.o609 (Reissue t 943), that did not make the gas company a 
common carrier for purposes of subjecting it to the natural gas rates ftxed by the commi$sion, because the gas 
company had not transported gas for consideration, and because the gas company had exercised eminent domain as 
an interstate pipeline carrier and not an intrastate carrier subject to the commission's rates). 

215 Defendants suggest there has been no evidence presented establishing the "for hire" narure of the 
TransCanada Keystone XL Pipeline project. To the contrary, Exhibit 32, a letter dated August 6, 2010, from 
TransCanada to Governor Heineman, indicates TransCanada'.s proposed crude oil pipeline will be "fur hire." (Ex. 
32 at p. 2 ("The $12 billion system is 83 percent subscribed with long-tenn, binding contracts .... ")). Moreover, in 
its Final Evaluation Report, NDEQ discussed the nature of the products to be transported by TransCanada's 
Keystone XL Pipeline and explained that "[tJhese products would not be created by Keystone but by the producers in 
Western Canada. Keystone is the common carrier of the product and is hired by the producers/shippers to transport 
their crude oil." (Ex. 18 at ES-26). As further explained in TransCanada's Supplemental Environment Report, 
"[t]he Project will transpon: crude oil production from the Western Canadian Sedimentary Basin and the Bakken 
supply basin in Montana and North Dakota to ... allow fur delivery of that production to existing refinery markets 
on the Texas Gulf Coast." (Ex. 10, § 1.2 at p.S). 

216 NEB. REV. STAT.§ 75-501 (Reissue 2009). 
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the absence of such a reference is immaterial to determining whether the PSC has plenary 
jurisdiction over oil pipelines, because '"[i]n the absence of specific legislation, the powers and duties 
of the [PSC], as enumerated in the Constitution, are absolute and unqualified."217 

Prior to enacting LB 1161; when the Legislature enacted MOPS A through LB 1, it amended 
the statutory provisions relating to the PSC' s authority over pipelines to make clear that the "Public 
Service Commission shall have jurisdiction, as prescribed, over ... Pipeline carriers and rights-of
way pursuant to the Major Oil Pipeline Siting Act, the State Natural Gas Regulation Act, and 
sections 75-501 to 75-503."213 As such, at the time LB 1161 was enacted, the PSC had plenary 
jurisdiction over oil pipelines as common carriers, and had jurisdiction over pipeline carriers 
pursuant to MOPSA. Accordingly, this court concludes oil pipeHnes subject to LB 1161 arc 
"common earners" as that term is used in NEB. CONST. art. IV, § 20. 

b. Divestment of PSC control 

Having concluded oil pipeline carriers subject to LB 1161 are common caniers, the question 
becomes whether LB 1161 unlawfully divests the PSC of control over routing decisions involving 
such common carriers. As the Nebraska Supreme Court has explained: 

Our prior decisions regarding interpretation of NEB. CoNST. art. IV, § 20, 
seem to draw a distinction between statutes by which the Legislature attempted to 
transfer regulation of common carriers to an agency distinct from the PSC and 
statutes by which the Legislature itself"occupies the field" and becomes, in effect, 
the regulatory body which exercises control over common carriers. The Legislature 
can.not constitutionally divest the PSC of jurisdiction over a class of common carriers 
by vesting a governmental agency, body of government, or branch of government, 
except the Legislature, with control over the class of common carriers. State ex rei. 
State Railway Commission v. Ramsey, supra (unconstitutional legislative attempt to 
vest the Nebraska Department of Aeronautics with power to "control common 
carriers by air"); Rivett Lumber & Coal Co. v. Chicago & N. W. R. Co., 102 Neb. 
492, 167 N. W. 570 (1918) (statute designed to produce reasonable rail service did not 
authorize the court to exercise control over service by a railroad as a common 
carrier). However, a legislative act or statute may constitutionally divest the PSC of 
jurisdiction over common carriers to the extent that the Legislature, through specific 
legislation, has preempted the PSC in control of common carriers. See, Rodgers v. 
Nebraska State Railway Commission, 134 Neb. 832, 844, 279 N. W. 800, 807 ( 1938) 
("[T]he plenary power of the railway commission may only be curtailed or 
diminished where the legislature has, by specific legislation, occupied the field"); 

217 Myers v. Blair Tel Co., 194 Neb. at 59 (1975) (citing State ex rei. State Railway Comm 'n v. Ramsey, 
151 Neb. 333 ( 1949)). 

218 LB 1 § 14, codified at Nf.B. REv. STAT.§ 75·109.01(6) (Cum. Supp. 2012). 
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State v. Chicago & N. W. Ry. Co,, supra at 977; 25 N.W.2d at 828 ("The legislative 
act under consideration clearly deprives the Nebraska State Railway Commission of 
any power to act to the extent that it occupies the field''), 

Thus, while the Legislature may constitutionally occupy a regulatory field, 
thereby specifically and preemptively excluding the PSC from some control over a 
class of common carriers, the Legislature cannot absolutely and totally abandon or 
abolish constitutionaJiy conferred regulatory control over common carriers. For 
example, legislation which directs that the PSC cannot exercise its constitutionally 
granted power over a particular common carrier or a class of common carriers, or 
which dictates that the Legislature shall not enact regulatory statutes concerning a 
common carrier or class of common carriers, violates NEB. CONST. art. IV, § 20. If 
such abandonment or abolition of regulatory control were permitted, the protection 
afforded to Nebraska citizens by the constitutionally created and empowered PSC 
would cease to exist. NEB. CONST. art. IV, § 20, requires that the power to regulate 
common carriers exist either in the PSC or the Legislature.219 

Plaintiffs argue LB 1161 divests the PSC of jurisdiction over oil pipeline routing decisions 
and improperly vests that power with NDEQ and the Governor. Specifically, Plaintiffs allege LB 
1161 gives NDEQ and the Governor authority to evaluate and approve ''any route for an oil pipeline 
within, through, or across the state"220 and in so doing completely divests the PSC of authority over 
the routing decision of an entire class of common carriers-those oil pipelines which elect to submit 
an application for evaluation by NDEQ and approval by the Governor. 

In response, Defendants present two arguments. First, Defendants argue LB 1161 (along with 
its predecessors LB 1 and LB 4) were concerned only with the route of a pipeline, and Defendants 
suggest routing/siting decisions do not fall within the PSC' s constitutionally enumerated powers over 
"the regulation of rates, service, and general control of common carriers."221 Next, Defendants 
suggest LB 1161 does not completely divest the PSC ofjurisdiction over common carriers, but rather 
creates a sort of shared jurisdiction by authorizing an alternative process for pipeline carriers to 
obtain approval of pipeline routes. 

In considering the arguments of the parties, this court is guided by the delegation cases cited 
previously, and by the Supreme Court's analysis in cases involving past Legislative attempts to 
divest the PSC's predecessor, the State Railway Commission, of authority over classes of common 
carriers. For instance, in State ex rei. State Railway Comm 'n v. Ramsey,222 the Legislature enacted 

219 State ex rei. Spire v. Northwestern Bell Tel. Co .• 233 Neb. at 276-77. 

220 LB 1161, § 7, codified atNF.R. REV. STAT.§ 57-1503(1Xa)(i). 

221 
NEB. CONST. art. IV,§ 20. 

222 State ex rei. Stale Railway Comm 'n v. Ramsey, 151 Neb. 333 (t 949). 

43 

000271 PST DeliverableOOOO 1503 



EPA-HQ-2015-004767 Interim 3 

a law providing that "[t]he Department of Aeronautics shall exercise general control over all 
aeronautics within this state, including the regulation of rates and services in connection with 
aeronautics for hire', and "the commission shall have and exercise no control over aeronautics. "223 

The Nebraska Supreme Court concluded the law violated NEB. CONST. art. IV,§ 20 because the 
"Legislature has no power to divest the State Railway Commission ofits constitutional jurisdiction 
to regulate and control common carriers by air by transferring it to another body or jurisdiction."224 

In Rivett Lumber & Coal Co. v. Chicago & N. W. Ry. Co. ~2"1.5 the plaintiff sought an order 
compelling the defendant railroad company to construct a sidetrack for plaintiff's use, relying on a 
statute purporting to give the courts jurisdiction to hear and determine that kind of proceeding) and 
to grant any appropriate relief. The defendant railroad company claimed the court was without 
jurisdiction to enter such order since it amounted to establishing a station where there was none and 
such a determination was within the State Railway Commission'sjurisdiction. The Supreme Court 
agreed with the defendant, reversed the judgment of the district court, and dismissed the case. In 
explaining its decision, the Court stated: 

While the Constitution authorizes the legislature to provide by law how these powers 
and duties of the commission shall be exercised, it was clearly not intended that the 
legislature should confer the general power to regulate rates, service or control 
generally of common carriers upon some other body or jurisdiction. If the legislature 
under the Constitution could confer jurisdiction upon the courts either to regulate 
rates or service or to control generally common carriers. it follows that it could confer 
jurisdiction to do all ofthe things enumerated in the railway commission statute, and 
the constitutional provision establishing a railway commission would then become 
nugatory .... 

It seems clear to us that the object of plaintiffs' action is not to prevent discrimination 
between persons and associations, but to regulate the service of the railroad company, 
and is therefore entirely within the jurisdiction of the state railway commission."l26 

Cases like Rivett suggest decisions involving where a common carrier locates its services 
properly fall within the PSC's jurisdiction to regulate the service and exercise general control over 
common carriers. Where, geographically. a common carrier establishes its operations is a basic 
component of its service, particularly with pipelines, and authority over where such operations may 

w !d. at336. 

224 /d. at 347. 

:ill Rivett Lumber & Coal Co. v. Chicago & N. W. Ry. Co., t 02 Neb. 492 (1918). 

"l"l6 Jd. at 495-97. 
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be located fits squarely within the concept of"general control of common carriers ... :m Indeed, given 
federal preemption in the area of regulating the operation, maintenance, and safety of interstate oil 
pipelines, decisions regarding the routing of such pipelines is one of the few regulatory controls the 
State can exercise over interstate oil pipeline carriers.:m 

Having concluded that evaluation and approval of an oil pipeline route through Nebraska is 
within the PSC' s constitutionally enumerated powers, the question becomes whether LB 1161 totally 
divests the PSC of control over pipeline routes and vests it in NDEQ and the Governor. In arguing 
this issue, both the Plaintiffs and the Defendants mischaracterize, to some extentt the practical effect 
ofLB 1161. 

Plaintiffs characterize LB 1161 as granting the PSC only "secondary jurisdiction to review 
oil pipeline routes under MOPSA, unless the Governor approves the route."229 However, tllis is not 
an entirely accurate depiction ofLB 1161's effect. The plain language ofLB 1161 does not require 
a pipeline carrier seeking route approval to begin with either the NDEQ/Governor approval process, 
or the PSC review process. Nor did LB 1161's amendment of the eminent domain statute have the 
effect of requiring pipeline carriers to first seek route approval from the Governor rather than the 
PSC. LB 1161 amended NEB. REv. STAT.§ 57-1101 as follows: 

except that for any major oil pipeline as defined in section 57-1404 to be placed in 
operation in the State of Nebraska after November 23, 2011, any such person; 
company, corporation, or association shaH comply with section 57-1503 and receive 
the approval of the Governor for the route of the pipeline under such section or shall 
apply for and receive an order approving the application under the Major Oil Pipeline 
Siting Act, prior to having the rights provided under this section. 230 

Due to the Legislature's use of the disjunctive "or" in section 57-1101, the amendment does not 

227 See Rivett Lumber & Coal Co. v. Chicago & N. W. Ry. Co., 102 Neb. 492 (holding that question of 
whether a train station should be established in a particular location was within State Railway Commission's 
exclusive jurisdiction as it involved regulation of service); if. Ritums v. Howell, 190 Neb. 503, 507-Q8 (1973) 
(finding statute authorizing creation of a city transit authority to operate city's public transportation system did not 
delegate the Commission's "general control" or rate-maldngjurisdiction to the transit authority and it was "not 
disputed that the Transit Authority bad administratively construed the law to require it to submit rate and 
route-making powers to the Public Service Commission" (emphasi$ added)). 

228 See discussion at fu. 178. Additionally, the court takes judicial notice of the fac[ that. pursuant to 
MOPSA, the PSC has adopted rules and regulations for evaluating the routes of major oil pipelines through 
Nebraska. See NEB. ADMIN. CODE, Title 291, Chapter 9, §§ 023 through 023.12C2 (2013). 

229 Plaintiffs' Trial Brief at 12, 

230 NEB. REv. STAT,§ 57-1101 (emphasis added); LB 1161, § 1. 
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require a pipeline carrier to seek approval from NDEQ and the Governor rather than the PSC.231 

Additionally, it is significant that when LB 1161 amended the language ofNEB. REV. STAT.§ 57-
1503, it created permissive, rather than mandatory, authority in NDEQ to evaluate a route submitted 
by a pipeline carrier.232 As such, there is nothing about the language ofLB 1161 which compels the 
conclusion that it requires pipeline carriers to seek approval of a pipeline route through the 
NDEQ/Govemor procedure rather than the PSC procedure under MOPSA. In theory; after LB 1161, 
an oil pipeline carrier seeking approval of a route through Nebraska may select either statutory 
approach as its starting point. As a practical matter, however, starting initially with the 
NDEQ/Govemor process provides a pipeline carrier with the opportunity for a second review 
through the PSC in the event the Governor withholds approval of the route. 233 

Defendants claim giving the pipeline carriers the option of choosing either the 
NOEQ/Govemor approval method or the PSC approval method actually insulates LB 1161 from a 
facial challenge. Specifically, Defendants suggest that because LB 1161 created an alternative to 
MOPSA's PSC approval process, but did not make use of the alternative NDEQ/Govemor process 
compulsory, LB 1161 does not completely divest the PSC of jurisdiction, and so does not offend 
Article IV, § 20. In making this argument) Defendants correctly point out that Plaintiffs are 
mounting a facial cha11enge to LB 1161, and a party challenging the facial validity of a legislative 
act must demonstrate that no set of circumstances exists under which the act would be valid, "i.e., 
that the law is unconstitutional in all of its applications.')23"' Defendants argue that because it is 
possible to implement LB 1161 in such a way as to permit the PSC to exercise power over the 
routing decision of common carriers, the "'no set of circumstances" test cannot be satisfied and any 
facial challenge to LB 1161 must fail. Basically, Defendants' argument suggests the existence of 
a constitutional alternative in a bifurcated statutory scheme will protect any allegedly 
unconstitutional portion from a facial challenge. The court finds such an argument unpersuasive. 

First, Defendants' argument applies the '"no set of circumstances" test to the entire statutory 
scheme (both MOPSA and LB 1161)~ rather than applying the test to only that portion of the 
statutory scheme being challenged as unconstitutional and, in so doing, stretches the test beyond its 
logical application. Plaintiffs have challenged only LB 1161 and the NDEQ/Govemor approval 

231 See Liddeii-Toneyv. Nebraska Dep't of Health & Human Servs., 281 Neb. 532, 537 (2011) ("The word 
'or: when used properly, is disjunctive."). 

232 NEB. REv. STAT.§ 57-1503(1)(a)(i) (providing "[t]he department may ... evaluate any route for an oil 
pipeline"); see also LB 1161, § 7. 

233 LB 1161 added language to MOPSA to provide: "If a pipeline carrier proposes to construct a major oil 
pipeline to be placed in operation in Nebraska after November 23, 2011, and the pipeline carrier has submitted a 
route for an oil pipeline within, through, or across Nebraska but the route is not approved by the Governor pursuant 
to section 57-1503, the pipeline carrier shall file an application with the commission and receive approval pursuant 
to section 57-1408 prior to beginning construction ofthe major oil pipeline within Nebraska.'' N£B. R~v. STAT. §57-

1405 (emphasis added); see also LB I 161, § 6. 

234 Lindner v. Kindig, 285 Neb. 386, 391 (2013). 
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process it created; Plaintiffs raise no challenge to the constitutionality of that portion of the statutory 
scheme which authorizes PSC evaluation and approval of pipeline routes pursuant to MOPS A. It 
makes little sense to apply the ~·no set of circumstances" test to a portion of the statutory scheme 
which no party challenges as unconstitutional, and then argue the constitutional portion of the 
scheme insulates the unconstitutional portion from a facial challenge. There is no doubt the law 
permits courts to consider and determine whether only specific parts of a statutory scheme violate 
the Constitution. :m Indeed, the Legislature included a severability clause in LB 1 and in LB 1161 
so that if portions of those acts were deemed unenforceable, the enforceable portions could remain 
in effect. 

In the present case, this court concludes the existence of the alternative PSC method of 
approval does not shield the NDEQ/Governor approval method trom constitutional scrutiny under 
a facial challenge. 

Under LB 1161, both the PSC and the Governor have been empowered by the Legislature to 
exercise authority over the evaluation and approval of proposed oil pipeline routes through Nebraska. 
This court found no authority indicating such a shared authority scheme constitutes proper "specific 
legislation "I imiting the PSC' s authority, and Defendants have cited none. The language ofLB 1161 
clearly restricts the PSC • s power over those pipeline carriers which elect to use the NDEQ/Govemor 
approval option. Whether the PSC's restriction of power is temporary or permanent is contingent 
on whether the Governor approves, or disapproves, the pipeline route.236 If the Governor approves 
the route, the PSC has been divested permanently of authority over the location of that oil pipeline 
route. 

Supreme Court jurisprudence involving NEB. CONST. art. IV, § 20 has drawn a stark 
distinction between statutes where the Legislature attempts to transfer regulation of common carriers 
to an agency distinct from the PSC, and statutes where the Legislature itself"occupies the field" and 
becomes) in effect. the regulatory body which exercises control over common carriers. 237 It is clear 
the Legislature cannot, consistent with Article IV. § 20, divest the PSC of jurisdiction over a class 
of common carriers and vest such power in another governmental agency, body of government, or 
branch of government, except the Legislature. 238 And while the Legislature may enact "specific 

235 See United States v. Salerno, 481 U.S. 739, 744-45 & n.3 ( 1987) (rejecting facial constitutional 
challenge to that portion of the Bail Reform Act which pennitted pretrial detention on the ground that the arrestee is 
likely to commit future crimes but "intimat[ing) no view on the validity of any aspects of the Act that are not relevant 
to respondents' case"). 

236 See LB J 161, § 7, codified a/NEB. REv. STAT.§ 57-1503(4) ("lfthe Governor does not approve any of 
the reviewed routes, he or she shall notify the pipeline carrier ... to obtain approval ... [from) the {PSC] pursuant to 
{MOPSA].") 

237 State ex rei. Spire v. Northwestern Bell Tel. Co., 233 Neb. at 276--77. 

238 State ex rei. State Railway Commission v. Ramsey, 151 Neb. 333 (1949) (unconstitutional legislative 
attempt to vest Nebraska Department of Aeronautics with power to "control conunon carriers by air"); Rivelt 
Lumber & Coal Co. v. Chicago & N. W. R. Co .• l 02 Neb. 492 (1918) (statute designed to produce reasonable rail 
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legislation," which preempts the PSC's control over common carriers and uoccupies the regulatory 
field" over a class of common carricrs,239 the Legislature catmot absolutely and totally abandon or 
abolish constitutionally conferred regulatory control over common carriers.240 It is clear that 
.. legislation which directs that the PSC cannot exercise its constitutionally granted power over a 
particular common carrier or a class of common carriers" violates NEB. CONST. art. IV, § 20.241 As 
such, ~'NEB. CONST. art. IV,§ 20, requires that the power to regulate common carriers exist either 
in the PSC or the Legislature. "242 

Because LB 1161 has the effect of either temporarily or permanently divesting the PSC of 
control over the routing decisions of oil pipelines subject to the act, and because LB 1161 vests such 
regulatory control over common carriers not in the Legislature but in NDEQ and the Governor, the 
evidence before this court clearly establishes LB 1161 violates NEB. CONST. art. IV, § 20, and 
therefore is unconstitutional. Furthermore, the court finds there is no set of circumstances under 
which such provisions could be constitutional. 

In light of this conclusion, it is unnecessary to address Plaintiffs' remaining constitutional 
challenges to the NDEQ/Govemor review process established in LB 1161. Specifically, it is 
unnecessary to address Plaintiffs' remaining claim that LB 1161 unconstitutionally delegates 
regulatory decision-making power over common carriers to the Governor without providing 
sufficient standards by which to exercise the power, and it is unnecessary to address Plaintiffs' 
claim that LB 1161 violates due process and separation of powers for failing to provide judicial 
review of the Governor's decision. 

D. Requested Relief 

Plaintiffs seek a declaration that LB 1161 is unconstitutional and void 1n 1ts entirety243 and ask 

service could not authorize courts to exercise control over service by a railroad as a common carrier). 

239 See, Rodgers v. Nebraska State Railway Comm 'n, 134 Neb. 832, 844 ( 1938) ("[T]he plenary power of 
the railway commission may only be curtailed or diminished where the legislature has, by specific legislation, 
occupied the field"); State v. Chicago & N. W. Ry. Co., 14 7 Neb. 970, 977 (194 7) ("The legislative act under 
consideration clearly deprives the Nebraska State Railway Commission of any power to act to the extent that it 
occupies the field"). 

240 State ex rei. Spire v. Northwestern Bell Tel. Co., 233 Neb. at 276-77. 

241 ld a€ 277. 

242/d 

243 As a general rule, "when part of an act is held unconstitutional, the remainder must likewise fail, unless 
the unconstitutional portion is severable from the remaining portions." State ex rei. Jon Bruning v. John A. Gale, 
284 Neb. 25?, 277 (2012)(citingJaksha v. State, 241 Neb. 106 (1994)). Although LB 1161 includesa. few minor 
provisions amending LB J which were not related directly to the NOEQ/Governor approval process declared to be 
unconstitutional, neither party has requested or argued for severability in this case, nor did Plaintiffs or Defendants 
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that any actions taken by NDEQ and the Governor pursuant to LB 1161, including the Governor's 
action on January 22) 2013-indicating approval ofTransCanada's proposed pipeline route-be 
declared null and void. Plaintiffs also seek a permanent injunction to enjoin enforcement of LB 
1161. 

''An unconstitutional statute is a nullity, is void from its enactment, and is incapable of 
creating any rights or obligations."244 As the Nebraska Supreme Court has explained: 

When a statute is adjudged to be unconstitutional, it is as if it had never been. Rights 
cannot be built up under it; contracts which depend upon it for their consideration are 
void; it constitutes a protection to no one who has acted under it, and no one can be 
punished for having refused obedience to it before the decision was made. And what 
is true of an act void in toto is true also as to any part of an act which is found to be 
unconstitutional, and which, consequently, is to be regarded as having never, at any 
time, been possessed of any legal force.245 

Having found LB 1161 violates NEB. CONST. art. IV,§ 20, by divesting the PSC of control 
over the routing decisions of oil pipelines subject to the act and vesting such regulatory control over 
common carriers in NDEQ and the Governor, the court finds Plaintiffs' request for declaratory 
judgment should be granted, and LB 1161 must be declared unconstitutional and void. 

Furthermore, because the Govemor' s actions of January 22, 2013, in approving the Keystone 
XL Pipeline route were predicated on an unconstitutional statute,246 the court also finds the 
Governor's actions in that regard must be declared null and void. Such a declaration should not be 
misconstrued as an indictment of the work done by NDEQ in conducting the comprehensive 
evaluation required by LB 1161, or the conclusions reached by the Governor after reviewing 
NDEQ's Final Evaluation Report and approving the Keystone XL Pipeline route.247 However, 
having found LB 1161 to be unconstitutional, governmental actions taken pursuant to that act, no 

suggest in their briefing that any portion ofLB 1161 should be severed in the event LB 1161 is declared 
unconstitutional. As such, the issue of severability is not properly before this court. 

:1
44 State ex rei. Stenberg v. Douglav Racing Corp., 246 Neb. 901, 906 (1994); State ex rel Stenbergv. 

Omaha Exposition and Racing, Inc., 263 Neb. 991; 1002 (2002). 

245 Boardof.Educational Lands & Funds v. Gillett, 158 Neb. 558~ 561-62 (1954). 

246 The Governor clearly relied upon the authority ofLB 1161 in approving the Keystone XL Pipeline 
route, and Defendants have directed this court to no other statutory provision under which the Governor's approval 
may have been authorized. See Exhibit 21, p. 3 ( .. 1, hereby, in accordance with Neb. Rev. Stat. § 57-1503(4), 
approve the route reviewed in the Final E:valuation Report conducted pursuant to Neb. Rev. Stat. § 57-1503( I)."). 

241 The law presumes government officials and administrative agencies act in good faith, with honest 
motives and for the purpose of promoting the public good when discharging their official duties under the law, see 
/..udwig v. Board of County Comm 'rs, 170 Neb. 600, 606 (1960), and the evidence in this case supports such a 
presumption. 
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matter how carefully performed, cannot stand. 248 

Finally, the court finds Plaintiffs are entitled to injunctive relief, and Defendants should be 
permanently enjoined from enforcing the provisions ofLB 1161, and permanently enjoined from 
acting pursuant to the Governor's January 22, 2013 approval of the Keystone XL Pipeline route. 

IT THEREFORE IS ORDERED, ADJUDGED, AND DECREED: 

l. LB 1161 violates NEB. CONST. art. N, § 20 by divesting the PSC of control over the routing 
decisions of oil pipelines subject to the act and vesting such regulatory control over common 
carriers in NDEQ and the Governor. Plainti:frs request for dec]aratory judgment is granted, 
and LB 1161 is declared unconstitutional and void. Furthermore, the Governor's actions of 
January 22, 2013, having been predicated on an unconstitutional statute, are declared null and 
void. 

2. Plainti:fr s request tbr injunctive relief is granted, and the Defendants are permanently 
enjoined from enforcing LB 1161 and from taking any action on the Governor's January 22, 
2013 approval of the Keystone XL Pipeline route; 

3. Any request for relief by any party which has not specifically been granted by this Order, is 
denied. 

DATED this ~y of February, 2014. 

248 See, e.g .• State a rei. Stenberg v. Douglas Racing Corp., 246 Neb. 901 (1994) (fmding statute 
authorizing telewagering at teleracing facilities to be unconstitutional, and declaring null and void license previously 
issued by State Racing Commission pursuant to unconstitutional statute, and enjoining any further action pursuant to 
the license); State ex rei. Stenberg v. Omaha Exposition and Racing, Inc., 263 Neb. 991 (2002) (finding telephonic 
wagering statutes unconstitutional and declaring null and void licenses previously issued to conduct telephonic 
wagering). 
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To: 
From: 

Giles-AA, Cynthia[Giles-AA.Cynthia@epa.gov]; Bromm, Susan[Bromm.Susan@epa.gov] 
Rader, Cliff 

Sent: 
Subject: 

Thur 2/20/2014 2:53:27 AM 
RE: Kxl 

interesting; here's the decision 

Cliff Rader 
Director, NEPA Compliance Division 
202-564-7159 

From: Giles-AA, Cynthia 
Sent: Wednesday, February 19, 2014 8:50 PM 
To: Bromm, Susan; Rader, Cliff 
Subject: Kxl 

Can you guys take a look at the state court decision and talk with ogc about what this might mean for how 
things go from here? Never a dull moment. 
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IN THE DISTRICT COURT OF LANCASTER COUNTY, NEBRASKA 

RANDY THOMPSON, 
SUSAN LUEBBE, and 
SUSAN DUNAVAN, 

Plaintiffs 

vs. 

) 
) 
) 
) 
) 
) 
) 
) 

DAVE HEINEMAN, in his official ) 
capacity as Governor of the State of ) 
Nebraska; PATRICK W. RICE, in his ) 
official capacity as the Acting Director of ) 
the Nebraska Department of ) 
Environmental Quality; and DON ) 
STENBERG, in his official capacity as the ) 
State Treasurer of Nebraska, ) 

Defendants. 
) 
) 
) 

INTRODUCTION 

CI 12-2060 

ORDER 

TransCanada' s Keystone XL pipeline has become a political lightning rod for both supporters 
and opponents of the pipeline, but the issues before this court have nothing to do with the merits of 
that pipeline. This case involves the constitutionality of LB 1161- a bill passed in 2012 to amend 
the pipeline siting laws enacted by the Nebraska Legislature in 2011. The constitutional issues 
before this court will not require consideration of the current pipeline debate, nor will the decision 
in this case resolve that debate. Decisions regarding the merits of TransCanada's Keystone XL 
Pipeline are properly left to others. This court's task is to apply settled principles of law to 
determine whether LB 1161 is constitutional. 

In this case, Plaintiffs seek a declaratory judgment that LB 1161 is unconstitutional on a 
variety of grounds. To understand the various constitutional issues before this court, it is helpful to 
begin with a general discussion of LB 1161 and the pipeline siting laws which it amended. 

LB 1161 1 was enacted in 2012, and amended two bills adopted during the Fall 20 11 Special 
Session of the Nebraska Legislature: LB Jl and LB 43

• 

1 LB 1161, l02nd Legislature, Second Session (Neb. 2012). 

2 LB I, I 02nd Legislature, I" Special Session (Neb. 20 II). 

3 LB 4, I 02nd Legislature, I st Special Session (Neb. ::w 11 ). 
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Summary of LB 1 

LB 1 established the Major Oil Pipeline Siting Act ("MOPSA").4 The Legislature's stated 
purpose in enacting MOPSA was to, among other things, ''[c]onsider the lawful protection of 
Nebraska's natural resources in determining the location of routes of major oil pipelines within 
Nebraska; [and) (e]nsure that a major oil pipeline is not constructed within Nebraska without 
receiving the approval of the [Public Service Commission J. ,s MOPS A established a formal process 
by which pipeline routes through Nebraska were to be evaluated and approved. Under MOPS A, any 
pipeline carrier proposing to construct a major oil pipeline or make a substantial change to the route 
of an existing major oil pipeline was required to file an application with the Nebraska Public Service 
Commission ("PSC''), and would not be pennitted to begin construction, or exercise eminent domain 
authority, unless and until the PSC approved the pipeline route.6 Before MOPSA, pipeline carriers 
wanting to acquire property for building or operating a pipeline had been able to exercise eminent 
domain authority in Nebraska without any pre-authorization.' With the enactment ofMOPSA, oil 
pipeline carriers were-for the first time--required to get approval of a proposed pipeline route 
before exercising eminent domain authority.11 

MOPS A established a very specific procedure for evaluating and approving a pipeline route 
application. Upon request from the PSC, MOPSA obligates the following agencies to provide a 
report on the impact of any proposed pipeline: Department of Environmental Quality, Department 
ofNatural Resources, Department of Revenue, Department ofRoadst Game and Parks Commission, 
Nebraska Oil and Gas Conservation Commission; Nebraska State Historical Society, State Fire 
Marshal, and Board of Educational Lands and Funds.9 MOPSA requires the PSC to schedule a 
public hearing within 60 days of receiving an application, and allows additional public meetings to 
be scheduled. Under MOPSA the pipeline carrier applicant has the burden to establish the proposed 
pipeline route will serve the public interest 10 In determining whether the pipeline carrier has met 
its burden, the PSC is to consider a Jist of specific factors, including whether any other utility 
corridor could feasibly be used for the route, evidence of the pipeline route's impact due to intrusion 
on natural resources, evidence of the pipeline carrier's compliance with all applicable laws, rules and 

4 MOPSA is now codified at NEB. REV. STAT.§§ 57~1401 to 57-1413 (Cum. Supp. 2012). 

5 LB I,§ 3(I)(b), (c), codified at NEB. REv. STAT.§ 57-1402(b), (c). 

6 ld at§ 6(1), codified at NEB. REv. STA'r. § 57-1405(1). 

7 See NEB. REv. S'!'A'f. § 57-1101 (Reissue 2010). 

!l NEB. REv. STAT.§ 57-IIOI (Cum. Supp. 2012); see also LB 1161, § 1. 

9 LB l, § 8(3), codified at NEa. R€V. STAT, § 57-1407(3). 

10 /d. at§ 8(4), codifiedatNF..a. REV. STAT.§ 57-1407(4). 
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regulations, and the various reports received from state agencies. 11 MOPSA requires the PSC to 
either approve or deny the application within 7 months after it is received, and any order approving 
an application must state that the pipeline application is "in the public interest."12 Any party 
aggrieved by the decision of the PSC regarding an application under MOPSA (including a decision 
on whether the application is in the public interest) may appeal tbe PSC 's decision pursuant to the 
Administrative Procedure Act. 13 

MOPSA also provided the PSC with authority to promulgate rules and regulations to carry 
out the act. 14 In addition, the Legislature created the "Public Service Commission Pipeline 
Regulation Fund," and required the PSC to assess and be reimbursed by the applicant for expenses 
reasonably attributable to the investigation and hearing regarding an application, including expenses 
billed by agencies filing reports at the request of the PSC.15 

MOPS A applies to "major oil pipelines/' or those pipelines with inside diameters greater than 
six inches constructed in Nebraska "for the transportation of petroleum, or petroleum components, 
products, or wastes, including crude oil or any fraction of crude oil, within, through, or across 
Nebraska. "16 At the time of its enactment, MOPSA did not apply to any major oil pipeline that had 
submitted an application to the United States Department of State ("State Department'') pursuant to 
Executive Order 13337 prior to MOPSA's effective date. 17 At the time MOPSA was enacted, the 
only major oil pipeline to fit within this statutory exemption was the TransCanada Keystone XL 
Pipeline. 

LB 1 was passed with an emergency clause, approved by the Governor, and took effect 
November 23,2011. 

Summary of LB 4 

LB 4 applies to oil pipelines with an inside diameter greater than eight inches, constructed 

12 ld. at§ 9(1), codified at NEB. REV. S'rA'r. § 57-1408(1). 

13 !d. at§ 10, codified at NEB. REv. STAT.§ 57-1409 (amended by LB 545, 103rd Leg., 1st Sess. (Neb. 
2013)). As amended, section 57-1409 now provides for appeals to be taken in the same manner as appeals from the 
district court pursuant to NEB. REv. STAT.§ 75~136. 

14 /d. at§ 11, codified at NEB. REV. STAT. § 57-1410. 

IS !d. at§§ 7 & 12, codified at NEB. REV. STAT.§§ 57-1406 & 57-1411. 

16 ld. at§ 5(2), codified at NEB. REV. STAT. § 57-1404(2). 

!? ld. at§ 3(3),jormer/y codified at NEB. REv. STAT. § 57-1402(3). 
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in Nebraska for the transportation of petroleum products) including crude oil, within, through or 
across the State. 18 LB 4 authorized the Nebraska Department of Environmental Quality ("NDEQ") 
to collaborate with the federal government in the preparation of a supplemental environmental 
impact statement ('~SETS") under the National Environmental Policy Act19 ("NEP A"), when 
reviewing proposals for the construction of such oil pipelines. 20 The stated objective of the 
collaborative review authorized by LB 4 was to "ensure adequate information gathering, full and 
careful agency and public review, objective preparation of a [SEIS], adherence to a defined schedule, 
and an appropriate role for a pipeline carrier which avoids the appearance of conflicts of interest," 
and, to further such objectives, the Legislature determined the State would fully fund NDEQ's 
participation in the SEIS process; no fees were required of the pipeline applicant under LB 4?1 

LB 4 required that once the SEIS was completed, NDEQ was to submit the SETS evaluation 
to the Governor, who then had 30 days to indicate to the federal agency whether he or she approved 
of any of the proposed routes. 22 

LB 4 was passed with an emergency clause, approved by the Governor, and took effect on 
November 23, 2011-the same day as LB 1. 

Summary of LB 1161 

On April 17, 2012, the Nebraska Legislature passed, and the Governor approved, LB 1161,23 

which amended LB 1 and LB 4 in several respects. The Legislature determined LB 1161 was 
necessary to ~'provide a mechanism for [NDEQ] to continue its pipeline route evaluation that was 
authorized in LB 4, passed last fall during the 2011 special session" and: 

to clarifY the law a pipeline carrier is to follow depending on the date an application 
is made for a Presidential Permit from the State Department [and to provideJ for a 
process that would authorize [NDEQ] to conduct an environmental impact study of 
a pipeline route going through Nebraska to be used for a federal permit application 

18 LB 4, § 2(2), codified at NcB. REV. STAT.§ 57-1502(2) (Cum. Supp. 2012). 

19 National Environmental Policy Act, 42 U.S.C. §§ 4321 eJ seq. 

lO LB 4, § 3(1). Before entering into the "shared jurisdiction" arrangement, NDEQ was required to enter 
into a "memorandum ofWlderstanding" ("MOU") with the applicable federal agency setting forth each agency's 
responsibilities. 

21 Id. at§ 3(2). 

22 ld. at§ 3(4), codified at NED. REV. STAT.§ 57-1503(4). 

23 LB 1161, 1 02nd Leg., 2nd Sess. (Neb. 20 12). 
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when there is no federal permit application pending?" 

LB 1161 amended LB 1 and LB 4 in order to establish an alternative method for oil pipeline 
carriers to seek review and approval of a proposed pipeline route through Nebraska, in addition to 
the PSC review process established in LB 1. Specifically, LB 1161 allows pipeline carriers to seek 
andobtainapprovalofaproposedpipelineroutefromNebraska'sGovernor,followingaself-funded 
environmental review by NDEQ?s LB 1161 also amended MOPSA to provide that if a pipeline 
carrier submits a route for evaluation by NDEQ but does not thereafter receive the Governor's 
approval, the pipeline carrier is required to file an application with, and receive approval from, the 
PSC through the MOSPA process.26 

LB 1161 also amended the eminent domain provisions amended previously under MOPS A, 
to require that once a pipeJine carrier obtains approval of a pipeline route from either the Governor 
or the PSC, the pipeline carrier must commence condemnation procedures within two years 
thereafter, or the eminent domain rights expire. 27 

The alternative method of obtaining eminent domain authority by securing NDEQ review and 
Governor approval of a proposed route is the result ofLB 1161's amendments to LB 4. LB l I 61 
amended LB 4 to permit the NDEQ to conduct an evaluation of any oil pipeline route within, 
through, or across Nebraska submitted by a pipeline carrier for the stated purpose ofbeing included 
in a federal NEPA review process.28 The amendments to LB 4 removed federal collaboration as a 
necessary prerequisite to NDEQ's evaluation of a proposed pipeline route, but the original federal 
collaboration authority was left in place. The additional NDEQ evaluation authority includes public 
hearing and comment requirements, and requires NDEQ's evaluation to "include, but not be limited 
to, an analysis of the environmental, economic, social, and other impacts associated with the 
proposed route and route alternatives in Nebraska."29 

LB 1161 also amended LB 4 to require pipeline carrier applicants to reimburse NDEQ for 
costs associated with the evaluation or review, and to do so within sixty days after being notified of 
the cost.30 To aid in carrying out the provisions of LB 1161, the Legislature appropriated 

24 Ex. 4; COMMITTE£ S'!'A 'l'flMflNT! LB 1161, I 02nd Neb, Leg., 2nd Sess. (Feb. 16, 20 12). 

25 LB 1161, §§land 7, codified at NEB. REv. STAT.§ 57-1101 and§ 57·1503 (Cum. Supp. 2012). 

26 ld. at§ 6, codified at NED. REV. STAT.§ 57-l405(t)(Cum, Supp. 2012). 

27 /d. at§ 1, codified at NEB. REV. STAT,§ 57-1101. 

28 fd at§ 7, codified at NEB. REV, STAT. 57-150.3(1)(a)(i). 

29 Jd 

lO /d. at§ 7, codified aJ NEB, REV, STAT,§ 57-1S0.3(1){b). 
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$2,000,000.00 from the Department of Environmental Quality Cash Fund for fiscal year 
2012-2013.31 

Finally, LB 1161 amended LB 1 to remove the exemption in MOPS A for major oil pipelines 
that had submitted an application to the State Department prior to November 23,2011 (the effective 
date ofMOPSA).32 As a result ofLB 1161, MOPSA (which previously had applied to all pipeline 
carriers except those with applications pending before the U.S. State Department at the time MOPS A 
was enacted) was expanded to apply to any pipeline carrier proposing to construct and place a major 
oil pipeline in operation in Nebraska after November 23, 2011. 

LB 1161 became effective April18, 2012. Plaintiffs instituted this declaratory judgment 
action soon after, on May 23,2012.33 The court now turns to an examination of the facts pertinent 
to Plaintiffs' lawsuit. 

The Trial 

Trial on stipulated facts was held September27, 2013. Plaintiffs were present with counsel 
David Domina and Brian Jorde. Defendants appeared by Assistant Attorneys General Katherine 
Spohn, Ryan Post, and Blake Johnson. The court received without objection Plaintiffs' Exhibits 1 
through 21, 37, and 44, and Defendants' Exhibit 45. Plaintiffs also offered Exhibits 22 through 36, 
and Exhibits 38 through 43, to which Defendants objected based on relevance. The court took 
Defendants' objections under advisement pending additional briefmg. Having now reviewed the 
parties' briefs, the court finds Defendants' relevancy objections to Exhibits 26 through 32, 35, and 
38 through 40 should be sustained. Defendants' objections to Exhibits 22 through 25, 33, 34, 36, 
and 41 through 43 are overruled. and those exhibits are received. 34 

Being fully advised in the premises, having reviewed the evidence, the parties' briefs, and 
having considered the arguments of counsel, the court now finds and orders as follows. 

31 ld. at§ 8. 

32 /d. at§ 4. 

33 In May of2012, Plaintiffs filed an application with the Nebraska Supreme Court seeking to conunence 
this as an original action before the State's highest court and, when the Supreme Court denied that request, the 
lawsuit proceeded in the district court. 

34 To the extent some of the exhibits may contain infom1ation which is not relevant to the legal issues 
before this court, the court has considered only those portions which are relevant and admissible. Gibson v. Lincoln, 
221 Neb. 304,311 (1985). 
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FACTS 

The parties entered into a joint stipulation of facts35 which serves as the foundation for the 
court's recitation of the facts. 

Parties 

Plaintiffs are residents and taxpayers of the State of Nebraska. Each Plaintiff owns land or 
is the beneficiary of a trust holding land that was, or still is, in the path of one or more proposed 
pipeline routes suggested by TransCanada Keystone Pipeline, LP eTransCanada"), a pipeline carrier 
applicant who has invoked LB 1161. PlaintiffRandy Thompson owns real estate in Merrick County, 
Nebraska. Plaintiff Susan Luebbe, now Susan Straka, is the beneficiary of a trust holding real estate 
in Holt County; Nebraska. Plaintiff Susan Dunavan owns real estate in York County, Nebraska. 

Defendant Dave Heineman is the duly elected Governor of the State ofNebraska. Defendant 
Patrick W. Rice is the Acting Director of the NDEQ and, by agreement of the parties, Mr. Rice has 
been substituted for Michael J. Linder, the former Director ofNDEQ. Defendant Don Stenberg is 
the duly elected Treasurer of the State ofNebraska. 

Relevant Histozy 

The President of the United States has exclusive jurisdiction to issue Presidential Pennits for 
pipelines crossing international borders pursuant to his power over foreign affairs vested in Article 
II, Section 2 of the U.S. Constitution. Pursuant to Executive Order 13337, the State Department is 
directed to assist the President in matters involving applications for international border crossings. 36 

In 2008, TransCanada filed its first Presidential Permit application with the State Department 
seeking to construct a pipeline across the border between the United States and Canada at a location 
in Montana. If permitted to cross the U.S.-Canada Border, TransCanada proposed to construct and 
operate a transcontinental pipeline that would cross through Nebraska from its South Dakota border 
in Keya Paha County to its Kansas border in Jefferson County. The proposed route would cross 
through all or parts of the Nebraska Counties of Keya Paha, Boyd, Holt, Antelope~ Boone, Nance, 
Merrick, Polk, York, Fillmore, Saline, and Jefferson. 

On October 24, 2011; Governor Heineman announced he was calling a Special Session of 
the Nebraska Unicameral to "determine if siting legislation can be crafted and passed for pipeline 

35 Exhibit 44. 

36 See E:xecutive Order 13337, 65 Fed. Reg. 25299 (April30, 2004). 
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routing in Nebraska.'m 

The 2011 Special Session began November 1, 2011, and concluded November 22, 2011. 
Both LB 1 (MOPSA) and LB 4 were enacted during that Special Session, and both were signed by 
the Governor and took effect on November 23, 2011.38 

On November 10, 2011, the State Department announced it was delaying its decision on the 
Presidential Penn it application. :'19 Approximately two months later, on January 18, 2012, the 
President of the United States denied TransCanada's Presidential Pennit application.40 Thus, as of 
January 18, 2012, TransCanada no longer had an active and pending presidential pennit application, 
and TransCanada would be subject to the MOPSA PSC Review process if it reapplied for a 
Presidential Permit and/or a route through Nebraska. 

On January 19,2012, LB 1161 was introduced by Senator Jim Smith.41 Exhibit 4 is a copy 
ofLB 1161's full legislative history. LB 1161 was signed into law on April 17, 2012, and became 
effective April IS, 2012.4

:! 

On April 18, 2012, TransCanada submitted its ~'Initial Report IdentifYing Alternative and 
Preferred Corridors for Nebraska Reroute" to NDEQ for evaluation of the proposed Keystone XL 
Pipeline project pursuant to LB 1161.43 NDEQ established a website for the public to view 
documents and submit comments relating to the Department's Keystone XL Pipeline Evaluation.44 

On May 4, 2012, TransCanada filed a new application with the State Department seeking a 
Presidential Permit for the construction of an international border crossing for the proposed Keystone 
XL Pipeline at the U .S.-Canada border crossing site in Montana. The President has not yet acted on 
TransCanada's new application. 

37 Exhibit 44,1 14. 

38 Exhibits I and 2. 

39 Exhibit 22. 

40 Exhibit 44, ft 16, 17; Exhibit 23. 

41 Exhibits 3-5. 

42 Exhibit 3. 

43 Exhibit 44, 120. 

44 See https://ecmp.nebraska.gov/deq-seis/. 
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On May 24, 2012, NDEQ entered into a Memorandum ofUnderstanding ("MOUn) with the 
State Department.45 

On July 16, 2012, NDEQ issued "Nebraska's Keystone XL Pipeline Evaluation Feedback 
Report. "46 

On September 5, 2012, TransCanada filed a report with NDEQ entitled "TransCanada 
Keystone XL Pipeline Project Supplemental Environmental Report for the Nebraska Reroute. "47 

On January 3, 2013, NDEQ submitted HNebraska's Keystone XL Pipeline Evaluation Final 
Evaluation Report" to the Governor pursuant to LB 1161.43 NDEQ' s evaluation was included in the 
State Department's draft Supplemental Environmental Impact Statement available at 
http://keystonepipeline-xl.state.gov/draftseis/index.htm. 

On January 22, 2013, the Governor, pursuant to LB 1161, indicated in writing his approval 
of the evaluation of the proposed Keystone XL Pipeline route, and asked that NDEQ's evaluation 
be included in the federal SEJS report.49 The Governor's January 22, 2013 approval was the last act 
of any Defendant taken pursuant to LB 1161 regarding the Keystone XL Pipeline, other than 
involvement in this lawsuit. 

BURDEN. OF PROO.E 

ln considering the Plaintiffs' challenge to the constitutionality of LB 1161, this court is 
"guided by familiar general principles governing the degree of deference which must be given to a 
legislative enactment alleged to be unconstitutional."so As the Nebraska Supreme Court has 
explained: 

A statute is presumed to be constitutional, and aH reasonable doubts are resolved in 
favor of its constitutionality. The burden of establishing the unconstitutionality of 

4
$ ~xhibit 8. 

46 Exhibit 9. 

47 Exhibit 10. 

411 Exhibit 18; See NEB. REV. STAT.§ 57~1503(4). 

49 Exhibit 21; See Nf.a. Rev. S'I'A'I', § 57-1503(4). 

5° Kiplinger v. Nebraska Dep't of Natural Resources, 282 Neb. 237,2.50 (2011). 
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a statute is on the one attacking its validity. The Wlconstitutionality of a statute must 
be clearly established before it will be declared void.')~• 

ANALYSIS 

In this declaratory judgment action, Plaintiffs challenge the constitutionality ofLB 1161 on 
several grom1ds, claiming the legislation: 

1) Unlawfully delegates to the Governor powers over a common carrier contrary to Nebraska 
Constitution Article IV, § 20, which commits exclusively to the PSC the authority over 
common carriers and the regulation of common carriers when regulation is necessary;52 

2) Unlawfu11y delegates to the Governor the Legislature's plenary authority over the power of 
eminent domain, by empowering the Governor to decide what company shall be approved 
to build a pipeline and use the power of eminent domain to acquire real property rights for 
a pipeline route in and across Nebraska, thereby violating Nebraska Constitution Article II, 
§ 1; Article V, § 1 , and the doctrine of separation of powers;$3 

3) Unlawfully delegates legislative authority to the Governor because it fails to describe or 
prescribe standards, conditions, circumstances, or procedures which are constitutionally 
mandatory for the action it purports to delegate, contrary to Nebraska Constitution Article 
II, § 1, and Article V, § 1 and standards prescribed by the Nebraska Supreme Court;$4 

4) Violates the doctrine of separation of powers by pennitting action to occur without judicial 
review contrary to Nebraska Constitution Article II, § I and Nebraska Constitution Article 
V, §1 et seq. and by failing to provide for notice to affected parties thereby depriving them 
of due process contrary to Nebraska Constitution Article I, § 3;55 

5) Constitutes special legislation because it utilizes an arbitrary and unreasonable classification 
and it creates an Wlconstitutional~ substantially closed class of persons contrary to Nebraska 
Constitution Article Ill, § 18;'6 

51 !d. at 250. 

52 Second Amended Complaint at , 13. 1. 

53 !d. at 113.2. 

$4 /d. at, 13.7. 

S$ d. I . at, 3.3 and I 3.3. 

56 /d. at 1[13.4. 
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6) Unlawfully allocates to NOEQ the sum of$ 2.0 million to implement the unconstitutional 
provisions ofLB 1161 and constitutes an unlawful expenditure of State funds;S7 and 

7) Unlawfully pledges funds and credit ofthe State for at least 60 days to a private corporation 
who is to repay the funds later contrary to Nebraska Constitution Article XIII,§ 3.58 

Plaintiffs seek a declaration that LB 1161 is unconstitutional and void on its face and ask that 
any actions taken by NDEQ and the Governor pursuant to LB 1161, including the Governor's action 
on January 22, 2013 indicating his approval ofTransCanada' s proposed pipeline route, be declared 
null and void. Plaintiffs also seek a permanent injunction to enjoin Defendants from enforcing LB 
1161. 

In response, Defendants argue Plaintiffs have failed to establish standing to challenge LB 
1161, Absent standing" Defendants argue this court lacks subject matter jurisdiction, and should 
dismiss the case without passingjudgment on the merits. Additionally, Defendants argue Plaintiffs' 
claims were rendered moot on January 22, 2013, when the Governor approved the Keystone XL 
Pipeline route. And finally, Defendants argue that even if Plaintiffs have established standing and 
their claims are not moot, they have failed to meet their burden of proving LB 1161 is 
unconstitutional. 

L Jur~dkdonglAnghsh 

A. Standing 

Defendants' standing arguments have been addressed and overruled twice before in 
connection with ruling on Defendants' motions to dismiss the Original and Second Amended 
Complaints. Now that the issues have been tried and all the evidence is before the court, Defendants 
suggest a more searching, factual examination of the standing issue is warranted. This court agrees. 

A party must have standing before a court can exercise jurisdiction) and the question of 
standing can be raised by the parties~ or the court; at any time during the pendency of the case. 59 

"Standing is the legal or equitable right, title, or interest in the subject matter of the controversy 
which entitles a party to invoke the jurisdiction of the court.',&> The concept of standing relates to 
a court's jurisdiction to address the issues presented and serves to identify those disputes which are 

57 d l. at~lfl3.5. 

58 ld. at, 13.6. 

59 Central Neb. Pub. Power & frrig. Dist. v. North Platte Nat. Res. Dist., 280 Neb. 533,539 (2010). 

60 State ex rei. Reed v. Nebraska Game and Parks Comm 'n, 278 Neb. 564, 568 (2009). 
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appropriately resolved through the judicial process. 61 "Under the doctrine of standing, a court may 
decline to determine merits of a legal claim because the party advancing it is not properly situated 
to be entitled to its judicial determination. •-62 Generally, .. standing requires that a litigant have such 
a personal stake in the outcome of a controversy as to warrant invocation of a court's jurisdiction and 
justify the exercise of the court's remedial powers on the litigant's behalf."63 The Nebraska Supreme 
Court has "long held that in order for a party to establish standing to bring suit, it is necessary to 
show that the party is in danger of sustaining direct injury as a result of anticipated action, and it is 
not sufficient that one has merely a general interest common to all members of the public.'164 

The general rules of standing apply somewhat differently in cases involving taxpayers. The 
Nebraska Supreme Court has recognized that while "standing usually requires a litigant to 
demonstrate an injury in fact that is actual or imminent," a "resident taxpayer, without showing any 
interest or injury peculiar to ilse/h may bring an action to enjoin the illegal expenditure of public 
funds raised for governmental purposes. '165 

The rationale for giving taxpayers standing to challenge unlawful expenditures of public 
funds without requiring them to show direct injury is recognition that "[a] good deal of unlawful 
government action would otherwise go unchallenged.'ro6 In discussing the "taxpayer exception" to 
the general rule of standing, the Nebraska Supreme Court has explained: 

Exceptions to the rule of standing must be carefully applied in order to prevent the 
exceptions from swallowing the rule. Other than challenges to the unauthorized or 
illegal expenditure of public funds, our more recent cases have narrowed such 
exceptions to situations where matters of great public concern are involved and a 
legislative enactment may go unchallenged unless the plaintiff has the right to bring 
the action.67 

61 Central Neb, Pub. Power & lrrig, Dist. v. North Platte Nat. Res. Dist., 280 Neb. at 541. 

62 /d. 

6
::! Chambers v. Lautenbaugh, 263 Neb. 920, 927 (2002). 

64 Ritchhart v. Daub, 256 Neb. 80 I, 806 ( 1999). 

65 Project £xtra Mile v. Nebraska /..iquor Control Comm 'n, 283 Neb. 379, 386 (20 12) (emphasis supplied). 
See also Chambers v. Lautenbaugh, 263 Neb. at 928 {taxpayer had standing to challenge aHegedly illegal city 
council redistricting plan because city would spend money to implement plan); Professional Firefighters of Omaha 
Loca/385 v. City of Omaha, 243 Neb. 166, 173 (1993) {taxpayer had standing to challenge city's allegedly illegal 
withdrawal of firefighters from the airport because, as a result ofthe withdrawal, the city allocated $400,000 to build 
a new firehouse elsewhere), 

66 Project Extra Mile, 283 Neb. at 390 (citing Sprague v. Casey, 520 Pa, 38 (1988)). 

67 State ex rei. Reed v. State Game and Parks Comm 'n, 278 Neb. at 571 (emphasis supplied). 
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In the present case, Plaintiffs claim standing to chaJlenge LB 1161 under both a traditional 
standing analysis and under a taxpayer standing analysis. 

1. Traditional Standing 

With respect to traditional standing, the evidence demonstrates each Plaintiff is a citizen, 
resident, elector, and taxpayer of Nebraska, and each Plaintiff either owns or has a legal interest in 
Nebraska real estate that "was, or still is, in the path of one or more proposed pipeline routes 
suggested by a pipeline carrier applicant who has invoked LB 1161. "68 Certainly it would appear 
that owning or holding legal interests in agricultural, income-producing land in the path of the 
current pipeline route evaluated and approved pursuant to LB 1161 establishes a personal stake in 
the outcome of this controversy beyond that which is common to all members of the public, and 
Defendants do not suggest otherwise. However, given the manner in which each Plaintiffs affidavit 
is phrased, this court is unable to determine, from the evidence presented; whether the Plaintiffs' 
property sits on the current pipeline route which was approved by the Governor, or instead sits on 
a route previously proposed. Under traditional standing analysis, one must demonstrate au "injury 
in fact" which is "concrete in both a qualitative and temporal sense.'169 The alleged injury ••must be 
actual or imminent, not conjectural or hypothetical. ''70 On the affidavit evidence presented, this court 
is unable to determine whether Plaintiffs' alleged injury~as it regards land in the path of the 
pipeline--is actual and imminent, or merely conjectural and hypothetical. Under the circumstances, 
Plaintiffs have failed to prove they presently meet the requirements for establishing traditional 
standing, and so the court proceeds to consider whether Plaintiffs have met the requirements tbr 
establishing taxpayer standing. 

2. Taxpayer Standing 

Plaintiffs assert the two-million-dollar appropriation to NDEQ provided for in LB 1161, 
§ 8 is an unlawful expenditure of taxpayer funds in light of LB 1161 's alleged constitutional 
infinnity, and is sufficient to confer taxpayer standing. Defendants argue Plaintiffs Jack taxpayer 
standing because: 1) there are other potential parties better suited to challenge LB 1161; and 2) no 
"expenditure" of public funds has occurred because the funds appropriated to aid in can:ying out LB 
1161 have been fhlly reimbursed by TransCanada. 

68 E:xhibit 41 1{ I; E:xhibit 42 , 1; Exhibit 431[ t. 

69 Central Neb. Pub. Power & lrrig. Dist. v. North Plalle Nat. Res. Dist., 280 Neb. at 542. 

70 fd. 
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Relying on language in Project Extra Mile,71 Defendants argue taxpayer standing is 
inappropriate in this case because Plaintiffs have failed to show the allegedly unlawful action would 
"otherwise go unchallenged because no other potential party is better suited to bring the action:m 
Specifically, Defendants argue pipeline carriers are better suited than taxpayers to challenge LB 
1161, since pipeline carriers are directly regulated by the act, and because the act imposed new 
hurdles to what previously had been unfettered eminent domain authority provided to pipelines. 73 

In a prior order, this court analyzed, and rejected, Defendants' suggestion that the Supreme Court 
in Project Extra Mile imposed an additional standing requirement on all taxpayer plaintiffs, 
concluding Defendants were reading the language of the opinion too broadly. 

In Project Extra Mile, the taxpayers were challenging the failure to collect tax revenue (rather 
than challenging an illegal expenditure of public funds), and the Court was caHed upon to detennine 
whether the "taxpayer exception" to standing applied under those circumstances. 74 The Court began 
its standing analysis by reiterating the rule that ''[c]ommon*law standing usually requires a litigant 
to demonstrate an injury in fact that is actual or imminent ... [b]ut a resident taxpayer, without 
showing any interest or injury peculiar to itself, may bring an action to e~join the illegal expenditure 
of public funds raised for governmental purposes. ''75 The Court went on to consider whether the 
"taxpayer exception" to the standing requirement should be applied not only to claims that public 
funds are being expended illegally, but also to claims that state agencies unlawfully have 
promulgated rules that result in reduced tax revenues. 76 The Court concluded taxpayers do have 
standing to challenge a state official's failure to comply with a clear statutory duty to assess/collect 
taxes, but they must show "the officiaPs unlawful failure •.• would otherwise go unchallenged 
because no other potential party is better suited to bring the action. "77 In so holding! the Court did 

71 Project Extra Mile v. Nebraska Liquor Control Comm 'n, 283 Neb. 319 (20 12). 

72 /d. at 391 (holding taxpayers have standing to challenge unlawful regulations that reduce state revenues, 
but must show the unlawful failure to comply with the duty to tax would otherwise go unchallenged because no other 
potential party is better suited to bring the action). 

2012). 

73 Compare NF..B. RP.V. S'I'AT. § 57-1101 (Reissue 2010) with NEB. REv. STAT.§ 57-t tOt (Cum. Supp. 

74 Prqject Extra Mile, 283 Neb. at 389-90. 

75 !d. at 386 (emphasis supplied). 

16 !d. at 388-389. 

77 !d. at 391. 
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not deviate from or qualify its earlier holdings on taxpayer standing to challenge an unlawful 
expenditure of public funds. 78 

In the present case, Plaintiffs challenge an allegedly illegal expenditure of public funds to 
implement LB 1161 rather than the failure to assess or collect taxes, and this court concludes the 
holding in Project Extra Mile does not require Plaintiffs to show LB 1161 would otherwise go 
unchallenged unless taxpayers have the right to bring the action. That said, even if the additional 
requirement discussed in Project Extra Mile were to be imposed on all taxpayer p1aintitl's (including 
those challenging the unlawful expenditure of public funds), this court concludes Plaintiffs have 
satisfied such a requirement in the present case. The issues involved in this case are of great public 
concern and, under the circumstances, the only group arguably more directly affected by LB 1161 
(the pipeline carriers) has no incentive to challenge the allegedly unlawful expenditure of public 
funds being challenged by Plaintiffs. 79 In fact, the evidence reveals that TransCanada, the only 
pipeline carrier to have invoked the provisions ofLB 1161, testified in favor ofthe bill's passage. 80 

Lastly, in arguing that Plaintiffs lack taxpayer standing, Defendants argue LB 1161's 
allocation of monies from the NDEQ Cash Fund is not really an "expenditure" of public funds 
because LB 1161 contains a provision requiring pipeline carriers to reimburse NDEQ for the costs 
of evaluations or reviews, and because all expenses incurred in carrying out the provisions of LB 
1161 have, in fact, been reimbursed by TransCanada. LB 1161 provides: 

A pipeline carrier that has submitted a route for evaluation or review pursuant to 
subdivision (l)(a) of this section shall reimburse the department for the cost of the 
evaluation or review within sixty days after notification from the department of the 
cost. The department shall remit any reimbursement to the State Treasurer for credit 
to the Department of Environmental Quality Cash Fund.81 

Defendants argue that because the pipeline carrier-and not the taxpayer-ultimately bears the 
burden of paying the costs of any evaluation or review, LB 1161 does not involve a permanent 
"expenditure" of public funds. 

18 !d. at 390. Accord State ex rei Reed v. State Game and Parks Comm 'n, 278 Neb. at 571 (recognizing 
that "[o]ther than challenges to the unauthorized or illegal expenditure of public funds," the Court's more recent 
standing cases have narrowed such exceptions to situations where "matters of great public concern are involved and 
a legislative enactment may go Wlchallenged Wlless the plaintiff' has the right to bring the action"). 

19 Project Extra Mile, 283 Neb. at 391. 

80 Exhibit 4; Natural Resources Committee Hearing: LB J 161, l02nd Leg., 2nd Sess. at 18-23 (Feb. 16, 
2012) (testimony of Robert Jones, Vice President, TransCanada Keystone Pipeline, L.P.). 

111 LB 1161, § 1, codified at NEB. REV.STA'r. § 57-1503(l)(b). 
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Defendants rely on cases from Ohio and Alabama to support their position that taxpayers lack 
standing to challenge LB 1161 because the pipeline carrier is responsible for reimbursing all costs 
associated with the evaluation and review of a proposed pipeline route. In Brinkman v. Miami 
Univ., 82 the plaintiff taxpayer challenged the state university's provision of health insurance to 
employees' same-sex partners as unconstitutional. The university paid for these benefits from an 
account containing tax money from the state's general revenue fund and then reimbursed that sum 
from an account containing only unrestricted gifts to the university. Under those circumstances~ the 
Ohio Court of Appeals found the plaintifflacked taxpayer standing because he showed no injury-in
fact based on his taxpayer status. Under Ohio law, "a taxpayer challenging expenditures from the 
state's general revenue fund, as opposed to some special fund, must show 'that such complained of 
action has affected her pecuniary interests differently than the general taxpaying public. "~83 

Similarly, in Broxton v. Siegelman,84 the Alabama court concluded the plaintiff lacked 
taxpayer standing to challenge proposed landscaping changes near the state capitol as an unlawful 
expenditure of public funds. Under Alabama law, ~4the right of a taxpayer to sue 'is based upon the 
taxpayer's equitable ownership of such funds and their liability to replenish the public treasury for 
the deficiency which would be caused by the misappropriation. "'85 Because the state funds at issue 
in Broxton were reimbursed by federal grant funds, the court concluded the plaintiff lacked standing 
"because the taxpayer will not face the liability of replenishing the state funds. "86 

This court is not persuaded that the holdings in Brinkman or Broxton provide meaningful 
guidance when analyzing taxpayer standing under Nebraska law. The legal standards relied upon 
by the Ohio and Alabama courts are different and more onerous than the analysis applied by 
Nebraska courts. Whereas the Brinkman court required a taxpayer challenging an allegedly illegal 
expenditure of general revenue funds to show an injury to themselves different in character from that 
sustained by the general public, the Nebraska Supreme Court consistently has held a "resident 
taxpayer, without showing any interest or injury peculiar to itself, may bring an action to enjoin the 
illegal expenditure of public funds raised for governmental purposes."87 Also, unlike the Alabama 
court in Broxton, the Nebraska Supreme Court has not made a taxpayer's liability to replenish state 

82 Brinkman v. Miami Univ., 2007 Ohio 4372 (Ohio Ct. App. 2007). 

83 Jd. at 37 (quoting Andrews v. Ohio Bldg. Auth., 1975 Ohio App. LEXIS 8467 (Ohio Ct. App. 1975)). 

84 Broxton v. Siegelman, 861 So.2d 376 (Ala, 2003). 

85 ld. at 385 (quoting Hunt v. Windom, 604 So. 2d 395, 396-97 (Ala. 1992)). 

86 Jd. 

87 Project Extra Mile, 283 Neb. at 386 (emphasis supplied). 
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funds the touchstone of the taxpayer standing analysis.88 Rather, the Nebraska Supreme Court has 
recognized that "taxpayers have an equitable interest in public funds and their proper application. 
In fact, the public's interest in the proper appropriation of public funds is the main impetus behind 
the relaxation of standing requirements in this area. "89 

While Nebraska appellate courts do not appear to have directly addressed the question of 
what effect private reimbursement of allegedly unlawful public expenditures should have on 
taxpayer's standing analysis, this court is not persuaded that taxpayer standing should tum on 
something as manipulable as whether a public expenditure is fully repaid. Nor should courts, in 
analyzing taxpayer standing, be required to resort to forensic accounting methods to determine 
whether all public expenditures have been reimbursed. In analyzing the question of taxpayer 
standing, the Nebraska Supreme Court has remarked: 

Actions brought to enjoin an alleged illegal expenditure, misappropriation, transfer, 
or diversion of public funds by public boards or officers, are in their nature public 
proceedings to test the constitutional or statutory validity of official acts, and courts 
in passing upon the taxpayer's right to maintain such actions will be guided by 
applicable legal principles and not by the factual question of whether or not the 
particular taxpayer or the public will actually gain or lose by the relief sought to be 
awarded.90 

In arguing Plaintiffs were divested of taxpayer standing once the state recouped the expenditures 
incurred in carrying out the provisions of LB 1161,91 Defendants overlook that the purpose of 
taxpayer standing is not only to challenge unlawful expenditures) but also to challenge allegedly 
unlawful appropriations, transfers and diversion of public funds. The evidence betbre this court 
demonstrates that $2,000,000.00 was appropriated to carry out the provisions of LB 1161 and 

88 See Broxton, 861 So.2d at 385. 

89 Rath v. City ofSutton, 261 Neb. 265,279 (2004) (citations omitted); see also Niklau.t v. Miller, 159 Neb. 
301, 303 (1954) ("[E]ach taxpayer has such an individual and common interest in public funds as to entitle him to 
maintain an action to prevent their unauthorized appropriation."): Rein v. Johnson, 149 Neb. 67, 70 ( 194 7) 
("[R]esident taxpayers of the state have an equitable interest in the public funds of the state and in their proper 
application."). 

90 Rein v . .John.-wn, 149 Neb. at 71. 

91 Defendants' argument that Plaintiffs lost any standing in the midst of this litigation as a result of 
'fransCanada reimbursing all expenses incurred by NDEQ in conducting its evaluation under LB 1161, is perhaps 
more properly viewed as a mootness argument, It has been recognized that a plaintiff's personal interest in the 
litigation is to be assessed under the rubric of standing at the commencement of the case, and under the rubric of 
mootness thereafter. Myel's v. Neb. Jnv. Council, 272 Neb. 669, 682-83 (2006). 
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Plaintiffs have challenged that appropriation as unlawful.92 Moreover, according to the evidence 
presented, TransCanada has been invoiced and has repaid the State a total of$5, 14 5;005.16 pursuant 
to the reimbursement provisions of LB 1161.93 This court is not persuaded that private 
reimbursement of a public expenditure should, or does, divest Nebraska taxpayers of standing. 
Simply put, while private reimbursement of public expenditures may be good fiscal policy, it should 
not be used as a legislative tool to insulate allegedly unconstitutional laws from taxpayer challenge, 
particularly when the appropriation of significant public funds is necessary to implement the law. 

To the extent Defendants invite this court to conclude taxpayer standing cannot exist to 
challenge an allegedly unlawful public expenditure which ultimately is repaid from private funds, 
such a position is rejected as inconsistent with existing Nebraska case law on taxpayer standing and 
contrary to the purpose for recognizing taxpayer standing in the first place. This court concludes 
Plaintiffs have established taxpayer standing to bring a constitutional challenge to LB 1161. 

B. Mootness 

Defendants next argue Plaintiffs' claims were rendered moot on January 22, 2013, when 
Governor Heineman approved the Keystone XL route. In essence, Defendants argue that because 
the Governor's approval marked the conclusion of the state action necessary to implement LB 1161 
regarding TransCanada's Keystone XL route, meaningful relief no longer is available. 

Mootness is a justiciability doctrine that can prevent courts from exercisingjurisdiction.94 

"Mootness refers to events occurring after the filing of a suit which eradicate the requisite personal 
interest in the resolution of the dispute that existed at the beginning of the litigation. "95 A moot case 
is one which seeks to determine a question that no longer rests upon existing facts or rights-in other 
words, a case in which the issues presented are no longer alive.96 The central question when 
analyzing mootness is "whether changes in circumstances that prevailed at the beginning oflitigation 
have forestalled any occasion for meaningful relief."97 "A case is not moot if a court can fashion 

92 L'B 1161, §8 provides: "There is hereby appropriated ..• $2,000,000 from the Department of 
Environmental Quality Cash Fund ... to the Department of Environmental Quality ... to aid in carrying out the 
provisions of Legislative Bill 1161." 

93 See Exhibit 34, p. 6: and Exhibit 45 ft 4, 5, and 6. 

94 Blake{y v, Lancaster County, 284 Neb. 659, 670 (20 12). 

95 Id at67I (citing Professional Firefighters Assn. v. City of Omaha, 282 Neb. 200 (2011)). 

97 !d. (citing In re 2007 Appropriation<~ of Niobrara River Waters, 278 Neb. 137 (2009)). 
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some meaningful form of relief, even if that relief only partially redresses the prevailing party's 
grievances. ';911 

Defendants rely on the case of Rath v. City ofSutton99 to argue that when the action a party 
seeks to enjoin has been completed prior to the court's review, a request for injunctive relief is 
rendered moot. In Rath and the cases cited therein, the Court emphasized that "'injunctive relief is 
preventative, prohibitory, or protective, and equity usually will not issue an injunction when the act 
complained of has been committed and the injury has been done."'100 However the situations 
presented in Rath, and other similar cases cited therein, involved requests to enjoin governmental 
action on grounds the government improperly had exercised its authority, not on grounds the statutes 
pursuant to which they acted were unconstitutional. 101 

Unlike in the cases cited and relied upon by Defendants, Plaintiffs seek an order declaring 
LB 1161 unconstitutional on its face and enjoining Defendants from enforcing LB 1161. It long has 
been the law in Nebraska that "[a]n unconstitutional statute is a nullity, is void from its enactment, 
and is incapable of creating any rights or obligations."102 As the Nebraska Supreme Court has 
explained: 

When a statute is adjudged to be unconstitutional, it is as if it had never been. Rights 
cannot be built up under it; contracts which depend upon it for their consideration are 
void; it constitutes a protection to no one who has acted under it, and no one can be 
punished for having refused obedience to it before the decision was made. And what 
is true of an act void in toto is true also as to any part of an act which is found to be 
unconstitutional, and which, consequently, is to be regarded as having never, at any 
time, been possessed of any legal force. 103 

99 Rath v. City o/Sutton, 267 Neb. 265 (2004). See also, Putnam v. Fortenberry, 256 Neb. 266 (1999), and 
cases cited therein. 

100 Rath, 261 Neb. at 272-73 (quoting Putnam, 256 Neb. at 270). 

101 See Rath v. City of Sutton, supra (action to enjoin city from awarding public works contract to bidder 
based on failure to comply with Nebraska's competitive bidding statutes); Stoetzel & Sons, Inc. v. City of Hastings, 
265 Neb. 637 (2003) (plaintiff losing bidder on a public contract to construct a service department warehouse sought 
injunctive relief because of alleged irregularities in the bidding process); Putnam v. Fortenberry, supra (action to 
enjoin sale of Lincoln General Hospital to private entity by city based on argument that city not legally authorized to 
do so); Koenig v. Southeast Community College, 231 Neb. 923 (1989) (action to enjoin college !Tom implementing 
resolutions to close down one campus and reallocate space and funds to a different campus based on college board's 
lack of authority to do so). 

102 State ex rei. Stenbergv. Douglas Racing Corp., 246 Neb. 901,906 (1994). 

103 Board of Educational Lands & Funds v. Gillett, 158 Neb. 558,561-62 (1954) (quoting Whetstone v. 
Slonaker, llO Neb. 343, 345--46 (1923)). 
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Because unconstitutional statutes are absolutely null and void, a request for injunctive relief 
with respect to actions taken pursuant to an allegedly unconstitutional statute is not rendered moot 
simply because governmental officers or agencies already have duly executed the duties imposed on 
them by the challenged statute. For instance, in State ex rel. Stenberg v. Douglas Racing Corp., 104 

the Attorney General sought a declaration that LB 718 (a bill authorizing telewagering at teleracing 
facilities) was unconstitutional. The Attorney General also sought a declaration that a teleracing 
license which had been issued by the State Racing Commission pursuant to the challenged law was 
void, and sought to permanently enjoin the racing company from acting pursuant to the license 
previously issued, even though the teleracing facility had been operating pursuant to the license for 
several months. After finding LB 718 unconstitutional, the Court recited the long-standing rule that 
an unconstitutional statute is null and void from its enactment, and explained: 

Accordingly, having declared all of the aforementioned statutes unconstitutional to 
the extent they authorize telewagering at teleracing facilities, we also declare that the 
license issued to Douglas Racing Corp. by the State Racing Commission for the 
operation of the Bennington facility is void, since Douglas Racing Corp. acted 
pursuant to an unconstitutional statute when it licensed the track. Respondent is 
hereby enjoined from acting pursuant to the license issued by the commission. 105 

Under Nebraska law, the reality that NDEQ and the Governor duly performed the duties LB 
1161 required ofthem; and in fact have completed their statutory duties under LB 1161 as it pertains 
to the Keystone XL project, does not render moot Plaintiffs' request for an injunction preventing 
enforcement of LB 1161, or Plaintiff's request to enjoin Defendants from acting pursuant to the 
Governor's January 22,2013 approval ofTransCanada's Keystone XL Pipeline project. 

Nor was Plaintiffs' request for a declaratory judgment rendered moot by Governor 
Heineman's January 22, 2013 action approving the Keystone XL pipeline route. "[A] declaratory 
judgment action becomes moot when the issues initially presented in the proceedings no longer exist 
or the parties lack a legally cognizable interest in the outcome of the action."106 The facial 
constitutionality of LB 1161 and the validity of actions taken pursuant to the legislation still exist, 
and all parties have a legally cognizable interest in the determination of those issues. 

Accordingly, this court concludes Plaintiffs' claims for declaratory and injunctive relief were 
not rendered moot by the fact that, during the pendency of this litigation, NDEQ and the Governor 

104 State ex rei. Stenberg v. Douglas Racing Corp., 246 Neb. 901 (1994). 

lOS /d. at 906-907. 

106 Myers v. Neb. Inv. Council, 272 Neb. 669, 683 (2006). 
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duly performed the duties required of them under the statutory scheme which Plaintiffs claim is 
unconstitutional and void. 107 

The court now turns to the merits of Plaintiffs' various challenges to the constitutionality of 
LB 1161. 

IL Constltllllo.ntdity ofLB 1161 

Plaintiffs allege, renumbered and restated, that LB 1161 is unconstitutional because it: 
(1) is an unconstitutional pledge of the State's credit; (2) violates the prohibition against special 
legislation; (3) constitutes an unlawful delegation of authority; and (4) violates the doctrine of 
separation of powers and the right to due process. 

Whether a statute is constitutional presents a question of Iaw. 108 A statute is presumed to 
be constitutional) and all reasonable doubts are resolved in favor of its constitutionality. 109 Plaintiffs 
bear the burden of establishing the unconstitutionality ofLB 1161, and its unconstitutionality must 
clearly be established before it will be declared void. "All reasonable intendments must be indulged 
to support the constitutionality of legislative acts, including classifications adopted by the 
Legislature."110 

A. Pledge of State Credit 

Nebraska's Constitution prohibits the State from giving or loaning its credit to private parties, 
and provides in relevant part: 

The credit of the state shall never be given or loaned in aid of any individual; 
association, or corporation .... 111 

107 While certainly not binding on this court. the Minnesota Court of Appeals has considered a mootness 
argument in a case involving a challenge to an oil pipeline routing permit. In Minnesota Center for Environ 
Advocacy v. Minn. Pub, Utilities Comm., 20 lO Minn. App. Unpub. LEXIS t 176 (unpublished opinion), the court 
concluded even though the challenged pipeline had been built and was fully operational by the time the case was 
decided, the plaintiff's claims were not moot because a controversy still existed tor which relief could be provided. 
The court reasoned that if completion ofthe challenged action were to render a case nonjusticiable, "'entities could 
merely ignore the requirements of[the National Environmental Policy Act], build (their] structures before a case gets 
to court, and then hide behind the mootness doctrine, Such a result is not acceptable."' Id. at p. 7 (quoting Cantrell 
v. City ofLong Beach, 241 F.3d 674,678 (91h Cir. 2001)). 

108 State ex ret. Bruning v. Gale, 284 Neb. 257, 271 (2012). 

109 /d. at 271. 

110 In re Interest of J.R., 277 Neb. 362, 368 (2009). 

111 
NEB. CONST. art. XIII,§ 3. 
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Plaintiffs c1aim LB 1161 violates this constitutional provision by Hpledg[ing] funds and credit of the 
State for at least 60 days to a pipeline applicant who is to repay the funds later."112 Specifically, 
Plaintiffs' challenge that portion ofLB 1161 which provides: 

A pipeline carrier that has submitted a route for evaluation or review pursuant to 
subdivision (1 )(a) of this section shall reimburse the department for the cost of the 
evaluation or review within sixty days after notification from the department of the 
cost. The department shall remit any reimbursement to the State Treasurer for credit 
to the Department of Environmental Quality Cash Fund. 113 

Defendants deny that LB 1161 results in an unconstitutional loaning of the State's credit, and argue 
that Plaintiffs' position confuses the loaning of State funds, which is constitutionally permissible, 
with extending the State's credit, which is not. 

"Article XIII, § 3, of the Nebraska Constitution prevents the state or any of its governmental 
subdivisions from extending the state's credit to private enterprise. Article XIII,§ 3 is designed to 
prohibit the state from acting as a surety or guarantor of the debt of another."114 Stated another way, 
Article XIII, § 3 "seeks to prevent the state from loaning its credit to an individual, association, or 
corporation with the concomitant possibility that the state might ultimately pay that entity's 
obligations."115 

Those claiming a violation of Article XIII,§ 3 must prove three elements: ~'(1) The credit 
ofthe State (2) was given or loaned (3) in aid of any individual, association or corporation."1 16 

The Nebraska Supreme Court has explained the difference between loaning state funds, and loaning 
the state's credit: 

uThe state's credit is inherently the power to levy taxes and involves the 
obligation of its general fund .... There is a distinction between the loaning of state 
funds and the loaning of the state's credit. When a state loans its funds it is in the 

112 Second Amended Complaint at ,13.6. 

113 LB 1161, § 7, codified at NEB. REv. STAT.§ 57-1503(1)(b). 

114 Japp v. Papio-Missouri River Nat. Res. Dist., 273 Neb. 779, 787 (2007) (citing Haman v. Marsh, 237 
Neb. 699 (1991) and Callan v. Balka, 248 Neb. 469 (1995)) (footnote omitted). 

m I d. at 788. 

116 /d, at 787. 
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position of creditor, whereas the state is in the position of debtor upon the loan of 
credit." 117 

As such, while the terms "loaning funds" and "loaning credit" may be used interchangeably in 
everyday conversation, those terms have very specific, and distinctly different, meanings in the 
context of Article XIII, § 3. 

The provisions of LB 1161, § 7 require NDEQ to pay, initiaHyJ the costs associated with 
NDEQ's evaluation of a pipeline route, with the requirement that the pipeline carrier applicant 
reimburse NDEQ within 60 days after being notified of the costs. The reimbursement scheme in LB 
1161 does not require the State to act as a surety or guarantor for a pipeline carrier's debt to another. 
A "surety" is defined as "someone who agrees to be legally responsible if another person fails to pay 
a debt or to perform a duty. " 113 LB 1161 does not require the State to guarantee payment of a 
pipeHne carrier's debts to others. Rather, it creates the pipeline carrier's obligation to reimburse the 
State for the NDEQ evaluation. That obligation is owed by the pipeline carrier to the State of 
Nebraska, as opposed to an obligation owed to some other entity which the State is guaranteeing. 
To use the example articulated by the Supreme Court in Japp v. Papio-Missouri River Nat. Res. 
Dist., 119 the reimbursement provisions ofLB 1161 put the State in the position of a creditor having 
loaned its funds, and not a debtor having loaned its credit. 120 

On the evidence presented, this court findsLB 1161 does not constitute an unlawful pledge 
of state credit in violation of Article XIII, § 3. 

B. Special LegLflation 

Plaintiffs allege LB 1161 constitutes special legislation by utilizing an arbitrary and 
unreasonable classification and creating an unconstitutional, substantially closed class of persons 
contrary to Nebraska Constitution Article HI~ § 18.121 In relevant part, NEB. CONST. art. III, § 18 
provides: 

117 ld. at 788 (quoting Haman v. Marsh, 237 Neb. at 719-20) (finding the state did not extend its credit to 
private developers by agreeing to pay for the construction of dams, because the state did not use it'> credit to secure 
capital for a private project or agree to act as a guarantor for a private company). 

118 MERRIAM-WF.:aSTER ONUNE DICTIONARY, http://www.merriam-webster.com/dictiooary/surety. 

119 Japp, 273 Neb. at 788. 

120 While not as specific as the colle<:tion provisions contained in LB l. see. e.g., LB l, §§ 7 & 12, codified 
at NEB. REV. ST~T. §§ 57-1406 & 57-1411. the reimbursement provisions ofLB 1161 clearly put the State in the 
position of a creditor rather than a debtor. 

121 Second Amended Complaint at 113.4. 
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The Legislature shall not pass local or special laws in any of the following cases, that 
is to say: ... Granting to any corporation, association, or individual any special or 
exclusive privileges, immunity, or franchise whatever; .... In all other cases where 
a general law can be made applicable, no special law shall be enacted. 

The Nebraska Supreme Court has described the purpose of the constitutional safeguard against 
special legislation as foHows: 

By definition, a legislative act is general, and not special, if it operates alike 
on all persons of a class or on persons who are brought within the relations and 
circumstances provided for and if the classification so adopted by the Legislature has 
a basis in reason and is not pureJy arbitrary .... General taws embrace the whole of 
a subject, with their subject matter of common interest to the whole state. Uniformity 
is required in order to prevent granting to any person, or class of persons~ the 
privileges or immunities which do not beJong to all persons. It is because the 
legislative process lacks the safeguards of due process and the tradition of 
impartiality which restrain the courts from using their powers to dispense special 
favors that such constitutional prohibitions against special legislation wereenacted. 122 

The prohibition against special legislation, however, does not necessarily preclude all 
legislation benefitting a single entity or a closed class: 

[T]he Legislature has the power to enact special Jegislation where "the subject or 
matters sought to be remedied could not be properly remedied by a general law, and 
where the [L]egislature has a reasonable basis for the enactment of the special law." 
In fact, unless specifically prohibited by article III, § 18, the Legislature is not 
prohibited from passing local or special laws. 123 

For instance, in State, ex rei, Spillman, v. Wallace, 1
'J.
4 the Nebraska Supreme Court upheld 

a law that discriminated between counties which had made efforts to eradicate tuberculosis in cattle 
and those which had not. The Court in Spillman recognized that although a general law could have 
been passed that applied to all counties, to do so would have been to lose the benefits accrued by the 
efforts of certain counties. 125 ••Because the matter was one of promoting a reasonable public policy 

122 Haman v. Marsh, 237 Neb. 699,109 (l99t)(citations omitted). 

123 Yam v. City ofGrandlsland, 279 Neb. 935,941 (2010) (quoting State, ex rei. Spillman, v. Wallace, l 17 
Neb, 588, 594 (t 928)). 

124 State, ex rei. Spillman, v. Wallace, l t 7 Neb. 588 (1928). 

125 ld at 595. 
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and because special laws pertaining to the regulation of cattle were not specifically prohibited by 
article III;§ 18, the law was found to be constitutional speciallegislation." 1 ~6 

Similarlyt in Yant v. Cily of Grand ldand/21 the Court found legislation relocating the 
Nebraska State Fair from Lincoln to Grand Island did not create an unconstitutional closed class 
because the Legislature had a reasonable basis for enacting a special law in furtherance of a 
legitimate public policy. The Court reasoned that specifYing a single site for the state fair was a 
legitimate legislative function and that a general law was not feasible because relocation of the fair 
necessarily involved selecting a single location. 12a Additionally, the Court noted the law did not 
confer any special benefit or privilege because the fair was intended to benefit the entire state.129 The 
Court concluded the Legislature had a reasonable basis for enacting the law in light of the 
information before it concerning the state fair's critical financial situation and infonnation from the 
two studies authorized by the Legislature looking at alternatives for the state fair. 130 

Most recently, in Banks v. Heineman, 131 the Court considered a tax credit available to only 
one entity, Elkhorn Ridge, which had paid personal property taxes on a wind generation facility prior 
to enactment of a new taxing scheme for such facilities. While the legislation at issue created a 
closed class; the Court concluded it was constitutional special legislation because a general law could 
not be enacted to achieve the Legislature~s purpose. The Court reasoned: 

The record establishes that the Legislature had a reasonable basis tbr 
enacting the credit provision, as it did so in order to address what it 
correctly perceived as a harsh and unfair consequence of its decision 
to change the law regarding taxation of property used for wind 
generation of electricity. The nameplate capacity tax was clearly 
intended to be instead ot: not in addition to, the personal property tax 
on wind energy generation equipment. But without the credit, 
Elkhorn Ridge would be required to pay both personal property tax 
and the nameplate capacity tax on the same equipment. Thus, the 
credit does not arbitrarily benefit or grant special favors to Elkhorn 
Ridge, but, rather, achieves tax equity by requiring it to pay only the 

126 Yant, 219 Neb. at 941 (citing State, ex rei. Spillman, v. Wallace, 117 Neb. 588 (1928)). 

127 /d., 279 Neb. 935 (20 lO). 

128 I d. at 941-42. 

129 /d. at 943. 

IJo !d. at 944. 

131 Banks v. Heineman, 286 Neb. 390 (:WI3). 
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equivalent of the nameplate capacity tax, in the same manner as all 
other commercial operators of wind generation facilities. 132 

As these cases illustrate, the focus of the prohibition against special legislation requires more 
than just determining whether legislation creates a closed class or benefits a specific class; "(t]he 
focus of the prohibition against special legislation is the prevention oflegislation which arbitrarily 
benefits or grants special favors to a specific class."LH 

Generally there are two ways a legislative act can violate the prohibition against special 
legislation in Article III, § 18: "'(I) by creating a totally arbitrary and unreasonable method of 
classification or (2) by creating a permanently closed class. "134 In this case, Plaintiffs claim LB 1161 
amounts to impermissible special legislation under either analysis. 

In support of their special legislation argument, Plaintiffs point to the chain of events leading 
up to the introduction and passage ofLB 1161, and argue LB 1161 amounts to a special law granting 
a special favor to a single company: TransCanada. A summary of those events is useful to 
understanding and analyzing the Plaintiffs' arguments. 

The chain of events to which Plaintiffs refer began when a special session of the Legislature 
was called in November 2011 to deal solely with major oil pipeline siting legislation. 13S The 2011 
Special Session resulted in passage ofLB 1 (MOPSA), with the stated purpose to "[e]nsure that a 
major oil pipeline is not constructed within Nebraska without receiving approval of the (PSC]" and 
to"[ e]nsure thatthe location of routes for major oil pipelines is in compliance with Nebraska law. , 136 

Yet despite this stated purpose, the Legislature exempted from MOPS A's PSC review process ''any 
major oil pipeline that has submitted an application to the United States Department of State 
pursuant to Executive Order 13337 prior to the effective date of this Act."137 The evidence shows 
that as ofthe effective date ofMOPSA, only one company, Tra.nsCanada Keystone Pipeline LP, had 
submitted an application for a Presidential Permit pursuant to Executive Order 13337.138 The 
Legislative history makes clear that when enacting LB 1 and LB 4, the Legislature intended 
MOPSA's mandatory PSC review process to apply prospectively to aU future major oil pipelines, 
and intended TransCanada's Keystone XL Pipeline route would be evaluated by NDEQ and the 

132 /d. at402. 

133 /d. at 400 (emphasis added). 

134 Henryv. Rockey, 246 Neb. 398,404 (1994) (citing Hamanv. Marsh, 237 Neb. 699 (1991)). 

13
$ Exhibit 44,, 14. 

136 LB l, § 3(l)(c), (d), codified at NEB REV STAT§ 57·1402(l)(c),(d). 

137 /d. at§ 3(3),/ormerly codified at NEB. REv. STAT. § 57-1402(3) 

138 Exhibit44, 11) 12, 13. 
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Governor using the alternative procedure established by LB 4. 139 

On January 18, 2012, when the President denied TransCanada's ftrst Presidential Permit 
application, 140 the practical impact was that if TransCanada reapplied for a Presidential Permit 
seeking approval of it's Keystone XL pipeline route through Nebraska, the route would be subject 
to the PSC Review process under MOPSA. 

On January 19,2012, the day after TransCanada' s Presidential Permit application was denied, 
LB 1161 was introduced by Senator Jim Smith.141 On February 16, 2012, LB 1161 had its first 
hearing in front of the Natural Resources Committee.142 Senator Smith opened his prepared 
statements by saying: "LB 1161 is a simple amendment to LB 1 and LB4 ... [and] LB 1161 is not 
intended to generate new discussion or debate on the merits of the pipeline's construction, the 
economics of the project, or the legalities associated with federal versus state regulations." 143 In 
referring to the President's recent decision to deny TransCanada's permit, Senator Smith noted 
"Unfortunately we could not have anticipated the circumstances and the actions that occurred at the 
federal level that now jeopardize the agreements we reached last year. "144 Continuing Smith stated: 

Following me in testimony today will be Robert Jones, vice president for Keystone 
Pipeline at TransCanada. I have asked Mr. Jones to again join us and to provide the 
committee with an update of their plans with regard to Nebraska. Also following me 
will be Mr. Jim White, federal regulatory counsel for TransCanada, who can provide 
this committee with some insight into the federal process that has or that will occur 
with regard to Keystone XL going forward. I believe it is very important for the state 
of Nebraska to continue to move forward with respect to the Keystone project and 

139 See Natural Resources Committee Hearing: LB 4, l02nd Leg., l't Spec. Sess. 3--4 (Nov. 8, 201 I) 
(Statement of Senator Flood: "LB4 is the specific process ... that would apply to TransCanada's Keystone XL .... 
[1 .. 8 1) sets up a long-term plan on how we deal with the next oil pipeline ••• ,"); Floor Debate on LB 1, 102.., Leg., 
1'1 Spec. Sess. (Nov. 17, 20ll). See a/so comments ofSenator Hadley, Floor Debate on LB 1, 102M Leg., P1 Spec. 
Sess, (Nov. 17, 2011) at p. 15: "We have LBl and LB4 in front ofus. LBl is prospective after the Keystone 
Pipeline, the way 1 understand it; and LB4 deals with the Keystone XL pipeline." While the legislative history 
pertaining to LB 1 and LB 4 was not offered as an exhibit, Defendants cited to these legislative records in their brief. 
(Defendants' Trial Brief at 18). The court takes judicial notice ofthe legislative history ofLB I and LS 4, as it may. 
See Dairy/and Pawer Coop. v. State Brd of Equalization & Assessment, 238 Neb. 696, 704 ( 1991 ). 

140 Exhibit 44, 1 17; Exhibit 23. 

141 Exhibits 3~5. 

142 Exhibit 4, p.2. 

143 d .., I ·• p,;., 

144 !d., p.3. 
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to adhere to the process that we worked so hard to develop just a few months ago. 14s 

LB 1161 amended MOPSA by eliminating section 3(3) of LB 1, the provision which had 
exempted TransCanada's Keystone XL pipeline from MOPSA,146 and amending LB 4 so that any 
"oil pipeline" carrier seeking approval of a pipeline route through Nebraska could utiHze the 
NDEQ/Govemor approval process as an alternative to the PSC approval process under MOPS A. 147 

LB 1161 was signed into law by the Governor April 17, 2012, and became effective April J 8, 
2012.' 48 The same day, April 18, 2012, TransCanada submitted its "Initial Report Identifying 
Alternative and Preferred Corridors for Nebraska Reroute" to NDEQ for evaluation of the proposed 
Keystone XL Pipeline project pursuant to LB 1161, utilizing the alternative process created by LB 
1161.149 

On May 4, 2012, after LB 116 t was 1n place, TransCanada filed a new application with the 
State Department for a Presidential Permit for construction of an international border crossing for 
the proposed Keystone XL Pipeline at the U.S.-Canada border crossing site in Montana. 150 

1. Closed Class 

Plaintiffs claim LB 1161 amounts to special legislation by serving a closed class. As Plaintiffs 
characterize it, ''[oJnly a pipeline carrier who submitted a pipeline route prior to April I?, 2012, and 
is currently proposing to construct a major oil pipeline with[in ]) through, or across Nebraska to be 
put in service after November 23, 2011, benefits from LB 1161's PSC bypass." 151 

With respect to closed classes, the Nebraska Supreme Court has explained: 

"[t]he rule appears to be settled by an almost unbroken line of decisions that a 
classification which limits the application of the law to a present condition, and 
leaves no room or opportunity for an increase in the numbers of the class by future 

14S d 1 ., p.4. 

146 LB t, § 3(3),Jormerly codified at NEB. REV, STAT, § 57-1402(3), provided; "ihe Major Oil Pipeline 
Siting Act shall not apply to any major oil pipeline that has submitted an application to the United States Department 
of State pursuant to Executive Order 13337 prior to the etlective date ofthis act." 

147 LB 1161, §§ 6 and 7, codified at NEB. REV. STAT.§§ 57~1405(1) and 57~1503. 

148 E:xhibit44, 1119. 

149 Exhibit44, 1120; See also LB 1161, § 7, codified at NEB. REv. STAT.§ 57-1503. 

1 ~0 Exhibit 44, 1121. 

151 Plaintiffs' Trial Brief at 24. 
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growth or development, is special, and a violation of [Article Ill, § 18]."152 

In the past, the Supreme Court has noted "that a number of legislative acts, which were 
applicable only to a present situation, have been held not to be inimical to [Article III, § 18, because] 
in such cases the acts were so framed that it was possible for others to come within the 
classification."153 In Haman v. Marsh, 154 the Supreme Court explained that a special legislation 
challenge based on a closed class in violation of Article Ill, § 18, requires the court to "consider the 
actual probability that others will come under the act's operation. If the prospect is merely 
theoretical, and not probable, the act is special legislation. The conditions of entry into the class 
must not only be possible~ but reasonably probable of attainment."1ss 

Plaintiffs rely on the sequence of events surrounding the adoption ofLB 1161 to argue the 
law was enacted solely for TransCanada's benefit, and to suggest no other pipeline carrier 
realistically will benefit from LB 116Ps alternative NDEQ/Oovemor approval process. This 
argument simply mischaracterizes LB 1161. While it is true LB 1161 was passed at a time when 
only TransCanada's Keystone XL pipeHne was seeking approval of a route through Nebraska, LB 
1161's applicability is not limited to pipeline carriers submitting routes prior to the enactment ofLB 
1161, as Plaintiffs suggest. 156 Rather, LB 1161 makes the NDEQ/Govemor approval method 
available to all oil pipelines that satisfy the eight-inch inside diameter requirement contained in LB 
4, § 2. 157 In fact, rather than creating a closed class, LB 1161 had the practical effect of expanding 
the class of pipeline carriers that could utilize the alternative NDEQ/Govemor approval method. It 
is both possible and probable other pipeline carriers will come within LB 1161's provisions, and the 
law, as worded, does not limit its application only to a present condition. Under the circumstances, 
the court does not find LB ll6l creates an unconstitutional closed class in violation ofNEB. CONST. 
art. III,§ 18. 

2. Arbitrary and Unreasonable Classification 

Based on the sequence of events and legislative history, Plaintiffs also argue LB 1161 was 
enacted solely for TransCanada's benefit to streamline route approval and construction across 
Nebraska in the event its second Presidential permit application was granted. Specifically, Plaintiffs 
argue LB 1161 was enacted as "the vehicle to get TransCanada's [Keystone XL] pipeline state 

152 Haman v. Marsh, 237 Neb. 699,716 (1991) (quoting City o[Scottsbluffv. Tiemann, 285 Neb. 256,262 
(1970)). 

153 State v. Gering Irrigation District, 114 Neb. 329, 334 (1926) (emphasis added). 

154 Haman v. Marsh, 237 Neb. 699 (1991) . 

ISS ld, 237 Neb. at 717-18. 

!S6 See LB 1161, § 1, codified atN£B. R£V, STAT.§ 57-1101. 

157 See /d. at,§§ I, 6, cod(/ied at Nf!.a. Rev. STAT,§§ 57-1101 and 57-1405(1). 
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review and approval and trigger for eminent domain rights out of the PSC and MOPS A and in to the 
hands of the Governor and the NDEQ."158 Plaintiffs argue the Legislature did not express a 
reasonable basis for enacting this special law to favor a single pipeline company and did not identify 
how such legislation would further a legitimate public policy. 

"While it is true that the Legislature may classify where reasonable, it may not do so in an 
arbitrary manner."159 The Nebraska Supreme Court has articulated the test for determining the 
constitutionality of classifications as tbllows: 

A legislative classification, in order to be valid, must be based upon some reason of 
public policy, some substantial difference of situation or circumstances, that would 
naturally suggest the justice or expediency of diverse legislation with respect to the 
objects to be classified. Classifications for the purpose of legislation must be real 
and not illusive; they cannot be based on distinctions without a substantial 
difference.160 

A classification will be proper mifthe special class has some reasonable distinction from other 
subjects of a like general character, which distinction bears some reasonable relation to the legitimate 
objectives and purposes of the legislation."'161 The question for the court is "whether the things or 
persons classified by the act form by themselves a proper and legitimate class with reference to the 
purpose oft he act." 162 Under a special legislation inquiry, the analysis "focuses on the Legislature's 
purpose in creating the class and asks if there is a substantial difference of circumstances to suggest 
the expediency of diverse legislation."163 As such, it is recognized that "[t]he Legislature has the 
power to enact special legislation where the subject or matters sought to be remedied could not be 
properly remedied by a general 1aw and where the Legislature has a reasonable basis for the 
enactment of the law."164 A legislative act runs afoul of the prohibition against special legislation 
"[w]hen the Legislature confers privileges on a class arbitrarily selected from a large number of 

ISS Plaintiffs' Trial Brief at 26--27. 

1s9 State ex rei. Douglas v. Marsh, 207 Neb. 598, 608 (1980) (citation omitted). 

160 City ofScottsbl~tfv. Tiemann, 185 Neb. at 266 (citations omitted). See also Natural Gas Pipeline Co_ v_ 
State Bd. of Equalization & Assessment, 237 Neb. 357 (1991) (applying test and fmding no real distinction between 
railroads and other common carriers which would justifY exemption of the former's personal property but not that of 
the latter). 

161 State ex rei. Douglas v. Marsh, 207 Neb. at 609 (quoting Campbell v. City of Lincoln, 195 Neb. 703, 
709 (1976)). 

162 Campbellv. City of Lincoln, t 95 Neb. at 709. 

163 Hug v. City of Omaha, 215 Neb. 820, 826 (2008). 

164 Sanks, 286 Neb. at 400. 
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persons standing in the same relation to the privileges, without reasonable distinction or substantial 
difference. "165 

Before analyzing the classifications created by LB 1161 under the authority articulated above, 
this court first addresses Defendants' argument that the special legislation issue is not properly 
before this court. Specifically, Defendants argue LB 1161 did not establish any new classes of oil 
pipelines or pipeline carriers; rather, those classes were established previously in LB 1 and LB 4 
(neither of which have been challenged by the Plaintiffs in this declaratory judgment action). 
Defendants' argument in this regard is not entirely correct, because LB 1161 did amend the classes 
established in LB 1 and LB 4 in some respects. For instance, LB 1161 removed the exemption under 
LB l, § 3(3) and, as a result, the cJass of~'major oil pipelines" established in MOPS A was expanded 
to include all major oil pipelines larger than six inches, rather than excluding those pipelines that had 
submitted an application to the State Department pursuant to Executive Order 1333 7 prior to 
MOPSA'seffectivedate. 166 Similarly, LB 1161 hadthepracticaleffectofexpandingtheclassof''oil 
pipelines'' over eight inches that could use the alternate NDEQ/Govemor review process. Under LB 
4 only "oil pipelines" that were undergoing a federal SEIS review could utilize the collaborative 
NDEQ review/Governor approval method for a route through Nebraska. LB 1161 expanded that 
classification-and expanded NDEQ' s authority- so that any pipeline carrier who wanted approval 
of an ••oil pipeline" route through Nebraska could request an evaluation by NDEQ and approval by 
the Governor (even without a federal SEIS review) 167 instead of applying for PSC review/approval 
under MOPSA.168 Even though Defendants mischaracterize LB 1161 when they suggest it did not 
alter the classifications established by the Legislature in LB 1 or LB 4, the proper focus isn't merely 
on whether LB 1161 modified the classes of pipeline carriers established previously, but ••whether 
the things or persons classified by [LB 1161 J form by themselves a proper and legitimate class with 
reference to the purpose of the act."169 In other words, this court must focus "on the Legislature's 
purpose in creating the class and [ask] l.fthere is a substantial difference of circumstances to suggest 
the expediency of diverse Iegislation.;;l?o 

In this case, it is important to recognize that when the Legislature enacted MOPSA it created 
a classification between those pipelines which had submitted a Presidential Permit application prior 

Hi:; Hug, 215 Neb. at 826. 

166 LB 1161, § 4. 

167 LB 1161, § 7, codified at N£9. RF.v. STAT.§ 57-1503(1Xa)(i). 

168 ld at§ 6, codified at NEB, REV. S'rAT. § 57-1405(1). 

169 Campbell v. City of Lincoln, 195 Neb. at 709. 

170 Hug, 275 Neb. at 826. 
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to November 23~ 2011, and those which had not. 171 That original classification was part ofLB 1 and 
LB 4; neither of which have been challenged in the present litigation. Instead, Plaintiffs argue LB 
1161's reclassification of those pipelines that could use the alternate NDEQ/Govemor approval 
method was arbitrary because-once the Presidential Permit application was denied-TransCanada 
could have utilized the PSC review process under MOPSA for any new application and there was 
no reasonable basis for the Legislature to reclassifY pipeline carriers as it did. 

As the Supreme Court has explained: 

If the Legislature had any evidence to justify its reasons for passing the act, then it 
is not special legislation if the class is based upon some reason of public policy, some 
substantial difference of situation or circumstances, that would naturally suggest the 
justice or expediency of diverse legislation concerning the objects to be classified. 172 

The evidence suggests the purpose behind LB 1161 was to allow NDEQ's evaluation of 
TransCanada's proposed reroute of the Keystone XL Pipeline (a process which began pursuant to 
LB 4 and was underway) to continue after TransCanada's Presidential Permit was denied. 173 The 
question becomes whether that is a reclassification based upon "some reason of public policy, some 
substantial difference of situation or circumstances, that would naturally suggest the justice or 
expediency of diverse legislation with respect to the objects to be classit'ied.'' 174 In considering this 
question ~4[t]hc Nebraska Legislature is presumed to have acted within its constitutional power 
despite that, in practice, its laws may result in some inequality."m Also, this court will "not 
reexamine independently the factual basis on which a legislature justified a statute, nor wi11 [this] 

171 See LB l, § 3(3),Jormerly codified at NEB. REv. STAT. § 57-1402(3). See also Natural Resources 
Committee Hearing: LB l, 102nd Leg., 1st Spec. Sess, {Nov. 7, 201 !); Floor Debate on LB 1 and LB 4, l02nd Leg., 
I st Spec. Sess. (November 17, 2011 ). 

m Gourley v. Nebraska Methodist Health Sys., 265 Neb. 918,943 (2003). 

173 See Exhibit4; Natural Resources Committee Hearing: LB 1161, 102"" Leg., 2"d Sess. (Feb. 16, 2012). 
Specifically, Senator Dubas asks: "So when we left here in November ... it was with the Uflderstanding that LB 4 
was for this project that 'rransCanada has proposed [and) LB 1 was for anything in the future, any new project. any 
new company coming in. Is what you are trying to achieve with [LB 1161] in any way changing the intent of where I 
think we all understood we were at when we left here in November?" ld at p. 11. To this question, Senator Smith 
responds:"[ do not believe it is, Senator Dubas. It is staying with the spirit of what was in LB 4. For the 
TransCanada pipeline we want to make certain [it] is outside of the Sandhills and we want to look at alternative 
routes. Unfortunately, things occurred at the federal level that created a situation where [NDEQJ struggled with 
being able to continue Wlder LB 4. So we wanted to modi I}' it so [NDEQ] could continue on the path they were 
tbllowing." ld at pp. 11-12. 

174 City of Scottsbluff v. Tiemann. 185 Neb. at 266. 

175 Gourle.v v. Nebraska Methodist Health Sy.v., 265 Neb. at 942 (citing Prendergast v. Nelson, J 99 Neb. 97 
(1977)). 
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court independently review the wisdom of the statute."176 

When considering a claim that the Legislature has enacted special legislation, the Supreme 
Court has cautioned courts to afford deference to legislative fact-finding and avoid second-guessing 
the wisdom of the challenged legislation: 

It is not this court's place to second·guess the Legislature's reasoning behind 
passing the act. Likewise, "it is up to the legislature and not this Court to decide 
whether its legislation continues to meet the purposes for which it was originally 
enacted.'' Because we give deference to legislative factfinding and presume statutes 
to be constitutional, any argument that the record contains evidence that the act was 
not wise or necessary when it was enacted does not change the analysis. 177 

Although LB 1 and LB 4 are not being challenged in this case, it nevertheless is appropriate 
to note the historic circumstances which prompted the Govem.orto call the 2011 special session, and 
the problems the Legislature was seeking to solve in enacting LB I and LB 4. TransCanada had 
submitted its Presidential Permit application proposing a route through Nebraska, and while the 
consensus was that federal law would preempt any state law attempting to regulate the safety of such 
an oil pipeline, 171 it likewise was the consensus that Nebraska could enact siting statutes to govern 
the route of an oil pipeline through that State, as many other states had done. 179 With the Keystone 
XL Presidential Permit application pending and the federal review process already underway, the 
Legislature;s charge was to see whether it could agree upon and pass siting legislation that would 
allow Nebraska to have immediate input into the ongoing federal review process regarding the 
Keystone XL Pipeline application and-for future pipeline projects-establish a regulatory 
procedure to give Nebraska control over the route oil pipelines would take through the State. The 
Legislature eventually passed LB 1 (which established the PSC route approval process) and LB 4 
(which authorized NDEQ to cooperate with the federal govemment's SEIS review of a pipeline 

176 /d 

m /d. at 943 (quoting Verba v. Ghaphery, 552 S.E.2d 406,412 (W.Va. 2001)). 

1711 See, e.g. Natural Resources Committee Hearing: LB I, l02nd Leg., ]!It Spec. Sess. 4-5 (Nov. 7, 2011) 
(Statement of Senator Dubas: "This act is intended to deal solely with the issue of siting, totally apart from safety 
considerations, and recognizes the expressed preemptions stated in the Federal Pipeline Safety Act of 1994"); 
Natural Re.sources Committee Hearing: LB 4, l02nd Leg., 1" Spec. Sess. (Nov. 8, 2011). See also, LB I,§ 3(2), 

codified at NEB. REv. STAT.§ 57·1402(2). See also Exhibit 18 p. 24 ("to provide consistency across the nation, 
pipeline safety is regulated by the federal government. U.S. Department of Transportation, Pipeline and Hazardous 
Materials Safety Administration (PHMSA) is resPQnsible for safety regulations pertaining to the construction, 
operation, maintenance, and spill-response planning for pipelines, including the proposed Keys€one XL Pipeline. 
Federal regulations governing pipeline safety are described in 49 CFR Parts 190 through 199.'') 

179 Natural Resources Committee Hearing: LB I, 102nd Leg.; P1 Spec. Sess, (Nov. 7, 201 t) (Statement of 
Senator Dubas: "States do have siting authority and that is supported by laws that are on the books in other states.") 
See also, LB 1, § 3(2), codified at NEB. REv. STAT. § 57-1402(2). 
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project and authorized the Governor to approve the pipeline route after reviewing the SEIS). The 
legislative history makes clear that legislators intended the pending Keystone XL route to be 
evaluated pursuant to the process established by LB 4, and expected all future pipeline routes to be 
evaluated using the PSC approval process established by LB 1.180 

So while LB 1161 and the classifications it created were, quite clearly, enacted with 
TransCanada's Keystone XL Pipeline in mind, that does not compel the conclusion that there was 
no sotmd public policy reason for enacting LB 1161. Deferring to the Legislature's fact-finding, as 
this court must, it is reasonable to conclude the Legislature enacted LB 1161 to further the public 
policy goals identified previously when enacting LB 4.181 The Legislative history of LB 1161 
supports this conclusion. m 

Additionally, the evidence supports the conclusion that LB 1161 was intended to further the 
Legislature's original policy determination that MOPSA's PSC review process should not apply to 
the Keystone XL Pipeline. Prior to the enactment ofLB 1161, the Legislature made a determination 
that MOPSA ought not apply to TransCanada's Keystone XL Pipeline project, and fashioned an 
alternative, presumably quicker, route-approval procedure in LB 4. The Legislative history supports 
the conclusion that when circumstances changed as a result of the President denying TransCanada' s 
permit application, the Legislature determined LB 1161 was necessary to further the Legislature's 
original purpose in enacting LB 1 and LB 4. 183 It is not thi.s court's place to second-guess the 
Legislature's reasoning in passing LB 1 and LB 4, or to determine whether-after Keystone's 
Presidential Pennit app1ication was denied-the legislation continued to meet the purposes for which 
it originally was enacted. The Legislature clearly determined LB 1161 was necessary to "clarifY the 
law a pipeline carrier is to follow depending on the date an application is made for a Presidential 
Permit from the State Department" and to provide for "a process that would authorize [NDEQ] to 
conduct an environmental impact study of a pipeline route going through Nebraska ... when there 
is no federal permit application pending. "184 In light of the deference courts are to give to Legislative 
factfinding~ Plaintiff's argument that LB 1161 was unnecessary does not change the analysis. 

Given the presumption of constitutionality and the deference courts give to the factual basis 
on which the Legislature justifies a statute, this court concludes the class of oil pipeline carriers 

1 
RO See discussion at fit. 139. 

lRJ While the Legislature made specific factual fmdings in connection with LB 4, see LB 4, § I, codified at 
NEB. REv. STAT.§ 57-1501, it made no new or additional factual findings in connection with LB 1161. 

182 Exhibit 4. 

183 See discussion at fu. 173. Additionally, the Legislative history suggests that at the time LB 1161 was 
being considered. NDEQ was viewed as being in a better position to complete the evaluation it alteady had 
underway~ than the PSC was to begin a new evaluation under MOPSA. See Exhibit 4; Natural Resources Committee 
Nearing: LB 1161, l021!d Leg., 2nd Sess., pp 16-17,21 (Feb. 16, 2012). 

184 Ex. 4; COMMITIEE STATEMENT: LB 1161, 102nd Neb. Leg., 2nd Sess. (Feb. 16, 2012). 
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created by LB 1161 forms a proper and legitimate class with reference to the purpose of the act and, 
when considering the Legislature's purpose in creating the class, concludes there is "a substantial 
difference of circumstances to suggest the expediency of diverse legislation."181i The classification 
(or reclassification) of oil pipelines in LB 1161 was not arbitrary, but rather was based on the same 
difference in situation which prompted the Legislature to enact LB 1 and LB 4 in the first place, a 
classification which has not been challenged in this lawsuit. Under the circumstances, the 
Legislature's classification, or reclassification as the case may be, was not arbitrary or unreasonable 
and, in enacting LB 1161, the Legislature did not violate the constitutional safeguard against special 
legislation. 

C Unlawful Delegation 

Plaintiffs allege LB 1161 represents an unlawful delegation of power under three different 
theories. First, Plaintiffs argue .LB 1161 unconstitutionally delegates legislative authority over 
eminent domain to the Governor. Next, Plaintiffs argue LB 1161 unconstitutionally divests the PSC 
of authority over common carriers, and delegates such authority to the Governor. And finally, 
Plaintiffs claim LB 1161 is unconstitutional because it fails to provide sufficiently clear and definite 
standards by which the Governor is to exercise the authority delegated by the act. 

1. Delegation of Legislative Decision Making over Eminent Domain 

Plaintiffs claim LB 1161 constitutes an unlawful delegation of the Legislature's authority over 
the power of eminent domain. Specifically, Plaintiffs contend LB 1161 unconstitutionally vests the 
Governor with authority to delegate the power of eminent domain "by empowering the Governor to 
decide what company shall be approved to build a pipeline and use the power of eminent domain to 
acquire real property rights for a pipeline route in and across Nebraska."186 

"Eminent domain is defined generally as the power of the nation or a state, or authorized 
public agency, to take or to authorize the taking of private property for a public use without the 
owner's consent, conditioned upon the payment of just compensation."1117 The power of eminent 
domain is a sovereign power which exists independently of the Nebraska Constitution. 188 The 
Constitution provides: 

The exercise of the power and the right of eminent domain shall never be so 
construed or abridged as to prevent the taking by the legislature, of the property and 
franchises ofincorporated companies already organized, or hereafter to be organized, 

185 Hug. 275 Neb. at 826. 

ts6 Second Amended Complaint at~ 13.2. 

187 City ofOmaha v. Tract No. 1, 18 Neb. App. 247,251 (2010). 

188 /d. 
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and su~jecting them to the public necessity the same as of individuals. 189 

This constitutional provision serves as "a limitation on the exercise of the power and in no sense of 
the word a grant of the power."190 '"The Legislature has the right to delegate [the power of eminent 
domain] and to restrict or limit the extent of its use.'' 191 "The right to authorize the exercise of 
[eminent domainJ power and the mode of the exercise thereof is legislative."192 As the Nebraska 
Supreme Court has explained: 

"Since the power of eminent domain is an attribute of sovereignty and inherent in the 
state, only those agencies to whom the legislature has delegated the power can 
exercise the right and it must be exercised only on the occasion, in the mode or 
manner, and by the agency prescribed by the legislature."193 

The Supreme Court has articulated the following rules regarding delegation of eminent 
domain authority. The Legislature may delegate the authority to exercise eminent domain not only 
to counties, cities, political subdivisions, or other public agencies, but also to private parties. 194 The 
right to exercise the power of eminent domain to build a pipeline "depends on the legislative 
grant."195 "Proceedings to subject the property of another for public use under the doctrine of 
eminent domain must be conducted in the manner prescribed by the statute delegating the power.''196 

And fina11y ~ H[ s ]tatutes conferring and circumscribing the power of eminent domain must be strictly 
construed. ';197 

Prior to MOPS A and LB 1161, the Legislature had granted the power of eminent domain to 
pipeline carriers in NEB. REV. STAT.§ 57-1101: 

Any person engaged in, and any company, corporation. or association fonned 

Ut9NEB. CONST. art. X,§ 6. 

190 Burnettv. Central Nebraslca Public Power & Irrigation Dist., 147 Neb. 458,465 (1946). 

191 /d. at 466. 

192 Little v. Loup River Pub. Power Dist., 150 Neb. 864, 869 {1949). 

193 Spencer v. Wallace, 153 Neb. 536, 544 (1 951) (quoting State ex rei. Nelson v. Butler, 145 Neb. 638, 
646 (1945)). 

194 See Gustin v. Scheele, 250 Neb. 269, 276 (1996) (''Railroads, although they are private corporations, 
also can acquire land by eminent domain for their use. NEB. REV. S'!'AT. § 74-308 (Reissue 1 990)."). 

195 Missouri Valley Pipe Line Co. v. Neely, 124 Neb. 293,295 (1933). 

196 Spencer v. Wallace, 153 Neb. at 544. 

197 Burlington Northern & Santa Fe Ry. v. Chaullt, 262 Neb. 235,241 {2001). 
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or created for the purpose of transporting or conveying crude oil, petroleum, gases, 
or other products thereof in interstate commerce through, or across the State of 
Nebraska; or intrastate within the State of Nebraska, and desiring or requiring a 
right-of-way or other interest in real estate, and being unable to agree with the owner 
or lessee of any land, lot, right-of-way or other property for the amount of 
compensation for the use and occupancy of so much of any lot, land, real estate, 
right-of-way or other property as may be reasonably necessary for the laying, 
relaying, operation and maintenance of any such pipeline or the location of any plant 
or equipment necessary to operate such pipeline, shall have the right to acqui.re the 
same for such purpose through the exercise of the power of eminent domain. The 
procedure to condemn property shall be exercised in the manner set forth in sections 
76-704 to 76-724. 198 

This authority for crude oil pipeline carriers to exercise eminent domain free of pre-authorization 
or review by any state agency had been in place since 1963. 

With the enactment of MOPSA and, subsequent1y, LB 1161, all pipeline carriers were 
required to get approval of the proposed pipeline route prior to exercising eminent domain authority. 
MOPSA and LB 1161 amended NEB. REV. STAT.§ 57-1101 to provide that: 

for any major oil pipeline as defined in section 57-1404 to be placed in operation in 
the State of Nebraska after November 23, 2011, any such person, company, 
corporation, or association shall comply with section 57-1503 and receive the 
approval of the Governor for the route of the pipeline under such section or shaH 
apply for and receive an order approving the application under the Major Oil Pipeline 
Siting Act, prior to having the rights provided under this section. 199 

Considering the provisions of LB 1161, this court concludes Plaintiffs mischaracterize the 
impact ofLB 1161 when they suggest it provides the Governor with authority to make decisions 
regarding a pipeline carrier's use of eminent domain. Simply put, the amendments to the eminent 
domain provision ushered in by MOPSA, and then amended further by LB 1161, did not affect a 
change in the Legislature's prior delegation of eminent domain authority. Pipeline carriers 
previously had, and continue to have, eminent domain authority after MOPSA and LB 1161. Under 
the provisions of MOPSA and LB 1161, the Legislature simply postponed the authorization to 
exercise eminent domain until a pipeline carrier first has its proposed route reviewed and approved 
by NDEQ and the Governor, or by the PSC. As the Supreme Court has recognized, '~[t]he 
Legislature has the right to delegate [the power of eminent domain] and to restrict or limit the extent 
of its use."200 The court finds the Legislature simply restricted or limited the extent of pipeline 

198 NF.!a. REv. STAT.§ 57-1101 (Reissue 2010). 

199 NE:a, Rev. STAT.§ .57-1101 (Cum. Supp. 2012); see also LB 1161, §I. 

200 Burnett v. Central Nebraska Public Power & Irrigation Dist., 147 Neb, at 466. 
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carriers' use of eminent domain through LB 1161 and concludes LB t 16 I does not 
unconstitutionally delegate eminent domain authority as alleged by Plaintiffs. 

2. Delegation of Control over Common Carriers from the PSC to the Governor 

Plaintiffs argue LB 1161 unconstitutionally divests the PSC of jurisdiction to regulate oil 
pipelines, including intrastate oil pipelines, and wrongfully vests control of such pipelines in the 
Governor. The PSC is a regulatory body created by the Nebraska Constitution. Its powers are 
defined in Nebraska Constitution, Article IV, § 20, which states: 

The powers and duties of such commission shall include the regulation of rates, 
service and general control of common carriers as the Legislature may provide by 
law. But, in the absence of specific legislation, the commission shall exercise the 
powers and perform the duties enumerated in this provision.201 

The PSC "is an independent regulatory body under the Nebmska Constitution, and its 
jurisdiction to regulate common carriers may be restricted by the Legislature only through 'specific 
legislation."' 202 The Legislature's ability to enact "specific legislation'' limiting the scope of the 
PSCts powers has been explained as follows: 

"[T]he Legislature has the right by law to prescribe how the commission shall 
proceed and what authority it may exercise in the regulation and general control of 
common carriers. Therefore; when specific Jegislation is enacted upon a subject in 
relation thereto, such legislation preempts the field so occupied and thereby 
prescribes and controls the powers and duties of the commission."103 

In further explaining the concept of"specific legislationt' regarding authority over common carriers, 
the Nebraska Supreme Court has said: 

"The right to regulate 'as' the Legislature may provide means the right to regulate in 
the manner in which the Legislature provides .... The word 'specific' in the phrase 
'in the absence of specific legislation' 1s synonymous with the word 'particular.' The 
term implies a definite restriction on the kind and extent oflegislation over common 
carriers which is permissible by the Legislature. It [specific] is defined in 58 C. J., 
Specific, p. 826 as follows: • Definite, or making definite; 1 imited or precise; precisely 
formulated or restricted; tending to specifY or make particular. Although the term is 

101 NF.a. CONS'r. art. IV,§ 20. See also NEB. R£V, STAT,§ 75-109.01 (Cum. Supp. 2012) (setting forth the 
jurisdiction of the PSC). 

202 Schumacher v. Johanns, 272 Neb. 346, 365 (2006). 

203 State ex rei. Spire v. Northwestern Bell Tel. Co., 233 Neb. 262,275 (1989) (quoting Chicago & N. W. 
Ry. Co. v. County Board of Dodge County, 148 Neb. 648,653 (1947)). 
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a relative one, it is l.imited to a particular, definite, or precise thing, and hence is the 
very opposite of "general".' It was not intended by the use of these words to 
authorize unlimited, broad, general legislation in reference to the control and 
regulation of common carriers.,204 

As such, under settled Nebraska law, "[i]n the absence of specific legislation, the powers and duties 
of the [PSC], as enumerated in the Constitution, are absolute and unqualified."205 Stated another 
way, the constitutionally prescribed powers of the PSC are plenary and self-executing in the absence 
of any specific legislation on the subject. 206 

a. Oil pipeline carriers tl$ ~~common carriers" 

Before considering Plaintiffs' claim that LB 1161 divests the PSC of authority over common 
carriers, it is necessary to determine whether the oil pipeline carriers subject to regulation under LB 
1161 are "common carriers" under Nebraska law. This is because '"the powers enumerated in article 
IV,§ 20, apply only to common carriers.u:lo' 

Article IV, § 20 does not expressly define "common carrier" but the courts have recognized 
"[t]he tenn (common carriers; as used in article IV,§ 20, is coextensive with the meaning of that 
phrase at common law."208 When summarizing the various ways in which the term "common 
carrier'' has been defined at common law, the Nebraska Supreme Court explained: 

any person, corporation, or association holding itself out to the public as offering its 
services to all persons similarly situated and perfonning as its public vocation the 
services of transporting passengers, freight, messages, or commodities for a 
consideration or hire, is a common carrier in the particular spheres of such 
employment. 209 

Under the common law, two elements are essential to "common carrier" status: the entity 
must hold itself out to the public generally as being engaged in the business of transporting from 

204 Jd at 276 (quoting State ex rei. State Railway Commission v. Ramsey, 151 Neb. 333,344 (1949)). 

205 Myers v. Blair Tel. Co., I94 Neb. 55,59 (1975) (citing State ex rei. State Railway Comm 'n. v. Ramsey, 
151 Neb. 333 (1949)). 

206 !d. at 60. 

207 Nebraska Pub. Serv. Comm 'n v. Neb. Pub. Power Dist., 256 Neb. 479, 491 ( 1999). 

208 /d. at 491 (observing the PSC's constitutional authority over common carriers did not extend to 
"contract carriers" because they were not considered "common carriers" at common taw). 

209 Bayard v. North Central Gas Co., t 64 Neb. 819, 830 (I 957) (citing State ex ret. Winnett v. Unirm Stock 
Yards Co., 81 Neb. 67 (1908)). 
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place to place, and must do so "for hire."210 In the context of NEB. CoNST. art. IV, § 20, the 
definition of "common carrier" is flexible, as the Supreme Court explained in State ex rei. State 
Railway Comm 'n. v. Ramsey: 

The tenn "common carriers" includes all forms of transportation for hire, and 
the amendment providing for the commission was intended to control the common 
carrier business to which it relates at all times and under all developments. It was 
detennined in this state more than half a century ago that a street raHway company 
became a common carrier by undertaking the transportation of passengers for hire. 
Transportation is the important fact, and the form or method thereof is immaterial. 
The commission since its creation has had jurisdiction and power of control by virtue 
of the Constitution when the problem presented involved regulation of public 
transportation service. A Constitution is intended to meet and be applied to any 
conditions and circumstances as they arise in the course of the progress of the 
community. The terms and provisions of constitutions are constantly expanded and 
enlarged by construction to meet the advancing affairs of men. While the powers 
granted thereby do not change, they do apply in different periods to all things to 
which they are in their nature applicable. 211 

Applying the legal authority cited above to the evidence presented, it appears the class of oil 
pipelines to which LB 1161 applies properly are considered "common carriers" under Nebraska 
common law. This conclusion is bolstered by the fact that, prior to legislative amendments in 1963, 
Nebraska statutes expressly declared crude oil pipelines to be "common carriers": 

Any company, corporation or association, formed or created for the purpose of 
transporting ... crude oil, petroleum or the products thereof ... from one point in the 
State of Nebraska to another point in the State of Nebraska for a consideration, is 
hereby declared to be a common carrier.''212 

210 See I d. at 830-32 (and cases cited therein). 

211 State ex rei. State Railway Comm 'n. v. Ramsey, lSI Neb. 333, 337~38 ( 1949) (citations omitted). 

:m NBB. R£V. S'I'AT. § 75-601 (Reissue 1943). In 1963, the Legislature undertook a complete recodification 
of the statutes relating to the State Railway Connnission (now the PSC) to better organize all the statutes into one 
chapter, but not to make any new substantive changes. See LB 82, Laws 1963, c.42!i, 73'd Sess., Reg. Sess. (Neb. 
1963); Judiciary Committee Hearing: LB 82, 73rd Sess., Reg. Sess. (March 29, 1963); COMMI'l"l'££ STATEMENT ON 
LB 82, 73n1 Sess •• Reg. Sess. (Neb. 1963). Former Naa. REV. STAT, § 75-601 (Reissue 1958) was inadvertently left 
out of the main bill, LB 82, recodifYing the statutes relating to the Commission, and so was recodified as NEB. REv. 
S'I'A.T. § 57-1101 in LB 789, Laws 1963, c. 323, 73rd Sess.~ Reg. Sess. (Neb. 1963). LB 789 was intended to keep the 
"present utility rights for pipe lines for eminent domain ... as it is but it will [be] in a different section of the 
statutes." Floor Debate on LB 789, 73rd Sess., Reg. Sess. 1691 (Neb. 1963). Even though the version ofNEB. REv. 
STA1'. § 57-1101 created by LB 789left out the language declaring intrastate crude oil pipelines to be common 
carriers subject to Commission regulation contained in former NF.a. Rev. STAT,§ 75~601 (Reissue 1958), the 
legislative history ofLB 789 indicates that the Legislature did not intend to change the substance of the law 
regarding crude oil pipelines, including their common carrier status. 
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But perhaps the most telling evidence that oil pipeline carriers properly are characterized as 
''common carriers'' under Nebraska law is the fact that, for more than 50 years, the Legislature has 
afforded oil pipeline carriers eminent domain authority "for the purpose of transporting or conveying 
crude oil, petroleum, gases or other products thereof in interstate connnerce through, or across the 
State ofNebraska, or intrastate within the State ofNebraska."213 The authority to exercise eminent 
domain is one of the quintessential indicia of common carrier status. And while the mere fact that 
a company has been given eminent domain authority does not conclusively establish common carrier 
status under Article IV § 20,214 when evidence of eminent domain status is added to evidence of 
transporting crude oil for hire, it is difficult to come to any conclusion other than the pipeline carriers 
regulated by LB 1161 are "common carriers•• under Nebraska common law. Indeed, it is difficult 
to reconciJe the evidence in this case with any other conclusion. :m 

Defendants present no argument suggesting oil pipeline carriers are not properly considered 
"common carriers'' under the connnon law ofNebraska, but instead argue Plaintiffs have not proven 
TransCanada's Keystone XL Pipeline is a "connnon carrier', as that term is defined in NEB. REV. 
STAT.§ 75-501, which provides: 

Any person who transports, transmits, conveys, or stores liquid or gas by pipeline for 
hire in Nebraska intrastate commerce shall be a connnon carrier subject to commission 
regulation. The commission shall adopt promulgate and enforce reasonable rules and 
regulations establishing minimum safety standards for the design, construction, 
maintenance and operation of pipelines which transport tiquified petroleum gas or 
anhydrous ammonia in intrastate commerce by common carriers. 216 

While Defendants are correct that section 75-501 does not expressly reference crude oil pipelines, 

~m See NEB. REV. STAT.§ 57-1 tot (Reissue 2010). 

214 See Bayard, 164 Neb. at 829 (concluding that although the Defendant gas company had exercised the 
right of eminent domain under NEB. REv. STAT. § 75.o609 (Reissue t 943), that did not make the gas company a 
common carrier for purposes of subjecting it to the natural gas rates ftxed by the commi$sion, because the gas 
company had not transported gas for consideration, and because the gas company had exercised eminent domain as 
an interstate pipeline carrier and not an intrastate carrier subject to the commission's rates). 

215 Defendants suggest there has been no evidence presented establishing the "for hire" narure of the 
TransCanada Keystone XL Pipeline project. To the contrary, Exhibit 32, a letter dated August 6, 2010, from 
TransCanada to Governor Heineman, indicates TransCanada'.s proposed crude oil pipeline will be "fur hire." (Ex. 
32 at p. 2 ("The $12 billion system is 83 percent subscribed with long-tenn, binding contracts .... ")). Moreover, in 
its Final Evaluation Report, NDEQ discussed the nature of the products to be transported by TransCanada's 
Keystone XL Pipeline and explained that "[tJhese products would not be created by Keystone but by the producers in 
Western Canada. Keystone is the common carrier of the product and is hired by the producers/shippers to transport 
their crude oil." (Ex. 18 at ES-26). As further explained in TransCanada's Supplemental Environment Report, 
"[t]he Project will transpon: crude oil production from the Western Canadian Sedimentary Basin and the Bakken 
supply basin in Montana and North Dakota to ... allow fur delivery of that production to existing refinery markets 
on the Texas Gulf Coast." (Ex. 10, § 1.2 at p.S). 

216 NEB. REV. STAT.§ 75-501 (Reissue 2009). 
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the absence of such a reference is immaterial to determining whether the PSC has plenary 
jurisdiction over oil pipelines, because '"[i]n the absence of specific legislation, the powers and duties 
of the [PSC], as enumerated in the Constitution, are absolute and unqualified."217 

Prior to enacting LB 1161; when the Legislature enacted MOPS A through LB 1, it amended 
the statutory provisions relating to the PSC' s authority over pipelines to make clear that the "Public 
Service Commission shall have jurisdiction, as prescribed, over ... Pipeline carriers and rights-of
way pursuant to the Major Oil Pipeline Siting Act, the State Natural Gas Regulation Act, and 
sections 75-501 to 75-503."213 As such, at the time LB 1161 was enacted, the PSC had plenary 
jurisdiction over oil pipelines as common carriers, and had jurisdiction over pipeline carriers 
pursuant to MOPSA. Accordingly, this court concludes oil pipeHnes subject to LB 1161 arc 
"common earners" as that term is used in NEB. CONST. art. IV, § 20. 

b. Divestment of PSC control 

Having concluded oil pipeline carriers subject to LB 1161 are common caniers, the question 
becomes whether LB 1161 unlawfully divests the PSC of control over routing decisions involving 
such common carriers. As the Nebraska Supreme Court has explained: 

Our prior decisions regarding interpretation of NEB. CoNST. art. IV, § 20, 
seem to draw a distinction between statutes by which the Legislature attempted to 
transfer regulation of common carriers to an agency distinct from the PSC and 
statutes by which the Legislature itself"occupies the field" and becomes, in effect, 
the regulatory body which exercises control over common carriers. The Legislature 
can.not constitutionally divest the PSC of jurisdiction over a class of common carriers 
by vesting a governmental agency, body of government, or branch of government, 
except the Legislature, with control over the class of common carriers. State ex rei. 
State Railway Commission v. Ramsey, supra (unconstitutional legislative attempt to 
vest the Nebraska Department of Aeronautics with power to "control common 
carriers by air"); Rivett Lumber & Coal Co. v. Chicago & N. W. R. Co., 102 Neb. 
492, 167 N. W. 570 (1918) (statute designed to produce reasonable rail service did not 
authorize the court to exercise control over service by a railroad as a common 
carrier). However, a legislative act or statute may constitutionally divest the PSC of 
jurisdiction over common carriers to the extent that the Legislature, through specific 
legislation, has preempted the PSC in control of common carriers. See, Rodgers v. 
Nebraska State Railway Commission, 134 Neb. 832, 844, 279 N. W. 800, 807 ( 1938) 
("[T]he plenary power of the railway commission may only be curtailed or 
diminished where the legislature has, by specific legislation, occupied the field"); 

217 Myers v. Blair Tel Co., 194 Neb. at 59 (1975) (citing State ex rei. State Railway Comm 'n v. Ramsey, 
151 Neb. 333 ( 1949)). 

218 LB 1 § 14, codified at Nf.B. REv. STAT.§ 75·109.01(6) (Cum. Supp. 2012). 
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State v. Chicago & N. W. Ry. Co,, supra at 977; 25 N.W.2d at 828 ("The legislative 
act under consideration clearly deprives the Nebraska State Railway Commission of 
any power to act to the extent that it occupies the field''), 

Thus, while the Legislature may constitutionally occupy a regulatory field, 
thereby specifically and preemptively excluding the PSC from some control over a 
class of common carriers, the Legislature cannot absolutely and totally abandon or 
abolish constitutionaJiy conferred regulatory control over common carriers. For 
example, legislation which directs that the PSC cannot exercise its constitutionally 
granted power over a particular common carrier or a class of common carriers, or 
which dictates that the Legislature shall not enact regulatory statutes concerning a 
common carrier or class of common carriers, violates NEB. CONST. art. IV, § 20. If 
such abandonment or abolition of regulatory control were permitted, the protection 
afforded to Nebraska citizens by the constitutionally created and empowered PSC 
would cease to exist. NEB. CONST. art. IV, § 20, requires that the power to regulate 
common carriers exist either in the PSC or the Legislature.219 

Plaintiffs argue LB 1161 divests the PSC of jurisdiction over oil pipeline routing decisions 
and improperly vests that power with NDEQ and the Governor. Specifically, Plaintiffs allege LB 
1161 gives NDEQ and the Governor authority to evaluate and approve ''any route for an oil pipeline 
within, through, or across the state"220 and in so doing completely divests the PSC of authority over 
the routing decision of an entire class of common carriers-those oil pipelines which elect to submit 
an application for evaluation by NDEQ and approval by the Governor. 

In response, Defendants present two arguments. First, Defendants argue LB 1161 (along with 
its predecessors LB 1 and LB 4) were concerned only with the route of a pipeline, and Defendants 
suggest routing/siting decisions do not fall within the PSC' s constitutionally enumerated powers over 
"the regulation of rates, service, and general control of common carriers."221 Next, Defendants 
suggest LB 1161 does not completely divest the PSC ofjurisdiction over common carriers, but rather 
creates a sort of shared jurisdiction by authorizing an alternative process for pipeline carriers to 
obtain approval of pipeline routes. 

In considering the arguments of the parties, this court is guided by the delegation cases cited 
previously, and by the Supreme Court's analysis in cases involving past Legislative attempts to 
divest the PSC's predecessor, the State Railway Commission, of authority over classes of common 
carriers. For instance, in State ex rei. State Railway Comm 'n v. Ramsey,222 the Legislature enacted 

219 State ex rei. Spire v. Northwestern Bell Tel. Co .• 233 Neb. at 276-77. 

220 LB 1161, § 7, codified atNF.R. REV. STAT.§ 57-1503(1Xa)(i). 

221 
NEB. CONST. art. IV,§ 20. 

222 State ex rei. Stale Railway Comm 'n v. Ramsey, 151 Neb. 333 (t 949). 
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a law providing that "[t]he Department of Aeronautics shall exercise general control over all 
aeronautics within this state, including the regulation of rates and services in connection with 
aeronautics for hire', and "the commission shall have and exercise no control over aeronautics. "223 

The Nebraska Supreme Court concluded the law violated NEB. CONST. art. IV,§ 20 because the 
"Legislature has no power to divest the State Railway Commission ofits constitutional jurisdiction 
to regulate and control common carriers by air by transferring it to another body or jurisdiction."224 

In Rivett Lumber & Coal Co. v. Chicago & N. W. Ry. Co. ~2"1.5 the plaintiff sought an order 
compelling the defendant railroad company to construct a sidetrack for plaintiff's use, relying on a 
statute purporting to give the courts jurisdiction to hear and determine that kind of proceeding) and 
to grant any appropriate relief. The defendant railroad company claimed the court was without 
jurisdiction to enter such order since it amounted to establishing a station where there was none and 
such a determination was within the State Railway Commission'sjurisdiction. The Supreme Court 
agreed with the defendant, reversed the judgment of the district court, and dismissed the case. In 
explaining its decision, the Court stated: 

While the Constitution authorizes the legislature to provide by law how these powers 
and duties of the commission shall be exercised, it was clearly not intended that the 
legislature should confer the general power to regulate rates, service or control 
generally of common carriers upon some other body or jurisdiction. If the legislature 
under the Constitution could confer jurisdiction upon the courts either to regulate 
rates or service or to control generally common carriers. it follows that it could confer 
jurisdiction to do all ofthe things enumerated in the railway commission statute, and 
the constitutional provision establishing a railway commission would then become 
nugatory .... 

It seems clear to us that the object of plaintiffs' action is not to prevent discrimination 
between persons and associations, but to regulate the service of the railroad company, 
and is therefore entirely within the jurisdiction of the state railway commission."l26 

Cases like Rivett suggest decisions involving where a common carrier locates its services 
properly fall within the PSC's jurisdiction to regulate the service and exercise general control over 
common carriers. Where, geographically. a common carrier establishes its operations is a basic 
component of its service, particularly with pipelines, and authority over where such operations may 

w !d. at336. 

224 /d. at 347. 

:ill Rivett Lumber & Coal Co. v. Chicago & N. W. Ry. Co., t 02 Neb. 492 (1918). 

"l"l6 Jd. at 495-97. 
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be located fits squarely within the concept of"general control of common carriers ... :m Indeed, given 
federal preemption in the area of regulating the operation, maintenance, and safety of interstate oil 
pipelines, decisions regarding the routing of such pipelines is one of the few regulatory controls the 
State can exercise over interstate oil pipeline carriers.:m 

Having concluded that evaluation and approval of an oil pipeline route through Nebraska is 
within the PSC' s constitutionally enumerated powers, the question becomes whether LB 1161 totally 
divests the PSC of control over pipeline routes and vests it in NDEQ and the Governor. In arguing 
this issue, both the Plaintiffs and the Defendants mischaracterize, to some extentt the practical effect 
ofLB 1161. 

Plaintiffs characterize LB 1161 as granting the PSC only "secondary jurisdiction to review 
oil pipeline routes under MOPSA, unless the Governor approves the route."229 However, tllis is not 
an entirely accurate depiction ofLB 1161's effect. The plain language ofLB 1161 does not require 
a pipeline carrier seeking route approval to begin with either the NDEQ/Governor approval process, 
or the PSC review process. Nor did LB 1161's amendment of the eminent domain statute have the 
effect of requiring pipeline carriers to first seek route approval from the Governor rather than the 
PSC. LB 1161 amended NEB. REv. STAT.§ 57-1101 as follows: 

except that for any major oil pipeline as defined in section 57-1404 to be placed in 
operation in the State of Nebraska after November 23, 2011, any such person; 
company, corporation, or association shaH comply with section 57-1503 and receive 
the approval of the Governor for the route of the pipeline under such section or shall 
apply for and receive an order approving the application under the Major Oil Pipeline 
Siting Act, prior to having the rights provided under this section. 230 

Due to the Legislature's use of the disjunctive "or" in section 57-1101, the amendment does not 

227 See Rivett Lumber & Coal Co. v. Chicago & N. W. Ry. Co., 102 Neb. 492 (holding that question of 
whether a train station should be established in a particular location was within State Railway Commission's 
exclusive jurisdiction as it involved regulation of service); if. Ritums v. Howell, 190 Neb. 503, 507-Q8 (1973) 
(finding statute authorizing creation of a city transit authority to operate city's public transportation system did not 
delegate the Commission's "general control" or rate-maldngjurisdiction to the transit authority and it was "not 
disputed that the Transit Authority bad administratively construed the law to require it to submit rate and 
route-making powers to the Public Service Commission" (emphasi$ added)). 

228 See discussion at fu. 178. Additionally, the court takes judicial notice of the fac[ that. pursuant to 
MOPSA, the PSC has adopted rules and regulations for evaluating the routes of major oil pipelines through 
Nebraska. See NEB. ADMIN. CODE, Title 291, Chapter 9, §§ 023 through 023.12C2 (2013). 

229 Plaintiffs' Trial Brief at 12, 

230 NEB. REv. STAT,§ 57-1101 (emphasis added); LB 1161, § 1. 
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require a pipeline carrier to seek approval from NDEQ and the Governor rather than the PSC.231 

Additionally, it is significant that when LB 1161 amended the language ofNEB. REV. STAT.§ 57-
1503, it created permissive, rather than mandatory, authority in NDEQ to evaluate a route submitted 
by a pipeline carrier.232 As such, there is nothing about the language ofLB 1161 which compels the 
conclusion that it requires pipeline carriers to seek approval of a pipeline route through the 
NDEQ/Govemor procedure rather than the PSC procedure under MOPSA. In theory; after LB 1161, 
an oil pipeline carrier seeking approval of a route through Nebraska may select either statutory 
approach as its starting point. As a practical matter, however, starting initially with the 
NDEQ/Govemor process provides a pipeline carrier with the opportunity for a second review 
through the PSC in the event the Governor withholds approval of the route. 233 

Defendants claim giving the pipeline carriers the option of choosing either the 
NOEQ/Govemor approval method or the PSC approval method actually insulates LB 1161 from a 
facial challenge. Specifically, Defendants suggest that because LB 1161 created an alternative to 
MOPSA's PSC approval process, but did not make use of the alternative NDEQ/Govemor process 
compulsory, LB 1161 does not completely divest the PSC of jurisdiction, and so does not offend 
Article IV, § 20. In making this argument) Defendants correctly point out that Plaintiffs are 
mounting a facial cha11enge to LB 1161, and a party challenging the facial validity of a legislative 
act must demonstrate that no set of circumstances exists under which the act would be valid, "i.e., 
that the law is unconstitutional in all of its applications.')23"' Defendants argue that because it is 
possible to implement LB 1161 in such a way as to permit the PSC to exercise power over the 
routing decision of common carriers, the "'no set of circumstances" test cannot be satisfied and any 
facial challenge to LB 1161 must fail. Basically, Defendants' argument suggests the existence of 
a constitutional alternative in a bifurcated statutory scheme will protect any allegedly 
unconstitutional portion from a facial challenge. The court finds such an argument unpersuasive. 

First, Defendants' argument applies the '"no set of circumstances" test to the entire statutory 
scheme (both MOPSA and LB 1161)~ rather than applying the test to only that portion of the 
statutory scheme being challenged as unconstitutional and, in so doing, stretches the test beyond its 
logical application. Plaintiffs have challenged only LB 1161 and the NDEQ/Govemor approval 

231 See Liddeii-Toneyv. Nebraska Dep't of Health & Human Servs., 281 Neb. 532, 537 (2011) ("The word 
'or: when used properly, is disjunctive."). 

232 NEB. REv. STAT.§ 57-1503(1)(a)(i) (providing "[t]he department may ... evaluate any route for an oil 
pipeline"); see also LB 1161, § 7. 

233 LB 1161 added language to MOPSA to provide: "If a pipeline carrier proposes to construct a major oil 
pipeline to be placed in operation in Nebraska after November 23, 2011, and the pipeline carrier has submitted a 
route for an oil pipeline within, through, or across Nebraska but the route is not approved by the Governor pursuant 
to section 57-1503, the pipeline carrier shall file an application with the commission and receive approval pursuant 
to section 57-1408 prior to beginning construction ofthe major oil pipeline within Nebraska.'' N£B. R~v. STAT. §57-

1405 (emphasis added); see also LB I 161, § 6. 

234 Lindner v. Kindig, 285 Neb. 386, 391 (2013). 
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process it created; Plaintiffs raise no challenge to the constitutionality of that portion of the statutory 
scheme which authorizes PSC evaluation and approval of pipeline routes pursuant to MOPS A. It 
makes little sense to apply the ~·no set of circumstances" test to a portion of the statutory scheme 
which no party challenges as unconstitutional, and then argue the constitutional portion of the 
scheme insulates the unconstitutional portion from a facial challenge. There is no doubt the law 
permits courts to consider and determine whether only specific parts of a statutory scheme violate 
the Constitution. :m Indeed, the Legislature included a severability clause in LB 1 and in LB 1161 
so that if portions of those acts were deemed unenforceable, the enforceable portions could remain 
in effect. 

In the present case, this court concludes the existence of the alternative PSC method of 
approval does not shield the NDEQ/Governor approval method trom constitutional scrutiny under 
a facial challenge. 

Under LB 1161, both the PSC and the Governor have been empowered by the Legislature to 
exercise authority over the evaluation and approval of proposed oil pipeline routes through Nebraska. 
This court found no authority indicating such a shared authority scheme constitutes proper "specific 
legislation "I imiting the PSC' s authority, and Defendants have cited none. The language ofLB 1161 
clearly restricts the PSC • s power over those pipeline carriers which elect to use the NDEQ/Govemor 
approval option. Whether the PSC's restriction of power is temporary or permanent is contingent 
on whether the Governor approves, or disapproves, the pipeline route.236 If the Governor approves 
the route, the PSC has been divested permanently of authority over the location of that oil pipeline 
route. 

Supreme Court jurisprudence involving NEB. CONST. art. IV, § 20 has drawn a stark 
distinction between statutes where the Legislature attempts to transfer regulation of common carriers 
to an agency distinct from the PSC, and statutes where the Legislature itself"occupies the field" and 
becomes) in effect. the regulatory body which exercises control over common carriers. 237 It is clear 
the Legislature cannot, consistent with Article IV. § 20, divest the PSC of jurisdiction over a class 
of common carriers and vest such power in another governmental agency, body of government, or 
branch of government, except the Legislature. 238 And while the Legislature may enact "specific 

235 See United States v. Salerno, 481 U.S. 739, 744-45 & n.3 ( 1987) (rejecting facial constitutional 
challenge to that portion of the Bail Reform Act which pennitted pretrial detention on the ground that the arrestee is 
likely to commit future crimes but "intimat[ing) no view on the validity of any aspects of the Act that are not relevant 
to respondents' case"). 

236 See LB J 161, § 7, codified a/NEB. REv. STAT.§ 57-1503(4) ("lfthe Governor does not approve any of 
the reviewed routes, he or she shall notify the pipeline carrier ... to obtain approval ... [from) the {PSC] pursuant to 
{MOPSA].") 

237 State ex rei. Spire v. Northwestern Bell Tel. Co., 233 Neb. at 276--77. 

238 State ex rei. State Railway Commission v. Ramsey, 151 Neb. 333 (1949) (unconstitutional legislative 
attempt to vest Nebraska Department of Aeronautics with power to "control conunon carriers by air"); Rivelt 
Lumber & Coal Co. v. Chicago & N. W. R. Co .• l 02 Neb. 492 (1918) (statute designed to produce reasonable rail 
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legislation," which preempts the PSC's control over common carriers and uoccupies the regulatory 
field" over a class of common carricrs,239 the Legislature catmot absolutely and totally abandon or 
abolish constitutionally conferred regulatory control over common carriers.240 It is clear that 
.. legislation which directs that the PSC cannot exercise its constitutionally granted power over a 
particular common carrier or a class of common carriers" violates NEB. CONST. art. IV, § 20.241 As 
such, ~'NEB. CONST. art. IV,§ 20, requires that the power to regulate common carriers exist either 
in the PSC or the Legislature. "242 

Because LB 1161 has the effect of either temporarily or permanently divesting the PSC of 
control over the routing decisions of oil pipelines subject to the act, and because LB 1161 vests such 
regulatory control over common carriers not in the Legislature but in NDEQ and the Governor, the 
evidence before this court clearly establishes LB 1161 violates NEB. CONST. art. IV, § 20, and 
therefore is unconstitutional. Furthermore, the court finds there is no set of circumstances under 
which such provisions could be constitutional. 

In light of this conclusion, it is unnecessary to address Plaintiffs' remaining constitutional 
challenges to the NDEQ/Govemor review process established in LB 1161. Specifically, it is 
unnecessary to address Plaintiffs' remaining claim that LB 1161 unconstitutionally delegates 
regulatory decision-making power over common carriers to the Governor without providing 
sufficient standards by which to exercise the power, and it is unnecessary to address Plaintiffs' 
claim that LB 1161 violates due process and separation of powers for failing to provide judicial 
review of the Governor's decision. 

D. Requested Relief 

Plaintiffs seek a declaration that LB 1161 is unconstitutional and void 1n 1ts entirety243 and ask 

service could not authorize courts to exercise control over service by a railroad as a common carrier). 

239 See, Rodgers v. Nebraska State Railway Comm 'n, 134 Neb. 832, 844 ( 1938) ("[T]he plenary power of 
the railway commission may only be curtailed or diminished where the legislature has, by specific legislation, 
occupied the field"); State v. Chicago & N. W. Ry. Co., 14 7 Neb. 970, 977 (194 7) ("The legislative act under 
consideration clearly deprives the Nebraska State Railway Commission of any power to act to the extent that it 
occupies the field"). 

240 State ex rei. Spire v. Northwestern Bell Tel. Co., 233 Neb. at 276-77. 

241 ld a€ 277. 

242/d 

243 As a general rule, "when part of an act is held unconstitutional, the remainder must likewise fail, unless 
the unconstitutional portion is severable from the remaining portions." State ex rei. Jon Bruning v. John A. Gale, 
284 Neb. 25?, 277 (2012)(citingJaksha v. State, 241 Neb. 106 (1994)). Although LB 1161 includesa. few minor 
provisions amending LB J which were not related directly to the NOEQ/Governor approval process declared to be 
unconstitutional, neither party has requested or argued for severability in this case, nor did Plaintiffs or Defendants 
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that any actions taken by NDEQ and the Governor pursuant to LB 1161, including the Governor's 
action on January 22) 2013-indicating approval ofTransCanada's proposed pipeline route-be 
declared null and void. Plaintiffs also seek a permanent injunction to enjoin enforcement of LB 
1161. 

''An unconstitutional statute is a nullity, is void from its enactment, and is incapable of 
creating any rights or obligations."244 As the Nebraska Supreme Court has explained: 

When a statute is adjudged to be unconstitutional, it is as if it had never been. Rights 
cannot be built up under it; contracts which depend upon it for their consideration are 
void; it constitutes a protection to no one who has acted under it, and no one can be 
punished for having refused obedience to it before the decision was made. And what 
is true of an act void in toto is true also as to any part of an act which is found to be 
unconstitutional, and which, consequently, is to be regarded as having never, at any 
time, been possessed of any legal force.245 

Having found LB 1161 violates NEB. CONST. art. IV,§ 20, by divesting the PSC of control 
over the routing decisions of oil pipelines subject to the act and vesting such regulatory control over 
common carriers in NDEQ and the Governor, the court finds Plaintiffs' request for declaratory 
judgment should be granted, and LB 1161 must be declared unconstitutional and void. 

Furthermore, because the Govemor' s actions of January 22, 2013, in approving the Keystone 
XL Pipeline route were predicated on an unconstitutional statute,246 the court also finds the 
Governor's actions in that regard must be declared null and void. Such a declaration should not be 
misconstrued as an indictment of the work done by NDEQ in conducting the comprehensive 
evaluation required by LB 1161, or the conclusions reached by the Governor after reviewing 
NDEQ's Final Evaluation Report and approving the Keystone XL Pipeline route.247 However, 
having found LB 1161 to be unconstitutional, governmental actions taken pursuant to that act, no 

suggest in their briefing that any portion ofLB 1161 should be severed in the event LB 1161 is declared 
unconstitutional. As such, the issue of severability is not properly before this court. 

:1
44 State ex rei. Stenberg v. Douglav Racing Corp., 246 Neb. 901, 906 (1994); State ex rel Stenbergv. 

Omaha Exposition and Racing, Inc., 263 Neb. 991; 1002 (2002). 

245 Boardof.Educational Lands & Funds v. Gillett, 158 Neb. 558~ 561-62 (1954). 

246 The Governor clearly relied upon the authority ofLB 1161 in approving the Keystone XL Pipeline 
route, and Defendants have directed this court to no other statutory provision under which the Governor's approval 
may have been authorized. See Exhibit 21, p. 3 ( .. 1, hereby, in accordance with Neb. Rev. Stat. § 57-1503(4), 
approve the route reviewed in the Final E:valuation Report conducted pursuant to Neb. Rev. Stat. § 57-1503( I)."). 

241 The law presumes government officials and administrative agencies act in good faith, with honest 
motives and for the purpose of promoting the public good when discharging their official duties under the law, see 
/..udwig v. Board of County Comm 'rs, 170 Neb. 600, 606 (1960), and the evidence in this case supports such a 
presumption. 
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matter how carefully performed, cannot stand. 248 

Finally, the court finds Plaintiffs are entitled to injunctive relief, and Defendants should be 
permanently enjoined from enforcing the provisions ofLB 1161, and permanently enjoined from 
acting pursuant to the Governor's January 22, 2013 approval of the Keystone XL Pipeline route. 

IT THEREFORE IS ORDERED, ADJUDGED, AND DECREED: 

l. LB 1161 violates NEB. CONST. art. N, § 20 by divesting the PSC of control over the routing 
decisions of oil pipelines subject to the act and vesting such regulatory control over common 
carriers in NDEQ and the Governor. Plainti:frs request for dec]aratory judgment is granted, 
and LB 1161 is declared unconstitutional and void. Furthermore, the Governor's actions of 
January 22, 2013, having been predicated on an unconstitutional statute, are declared null and 
void. 

2. Plainti:fr s request tbr injunctive relief is granted, and the Defendants are permanently 
enjoined from enforcing LB 1161 and from taking any action on the Governor's January 22, 
2013 approval of the Keystone XL Pipeline route; 

3. Any request for relief by any party which has not specifically been granted by this Order, is 
denied. 

DATED this ~y of February, 2014. 

248 See, e.g .• State a rei. Stenberg v. Douglas Racing Corp., 246 Neb. 901 (1994) (fmding statute 
authorizing telewagering at teleracing facilities to be unconstitutional, and declaring null and void license previously 
issued by State Racing Commission pursuant to unconstitutional statute, and enjoining any further action pursuant to 
the license); State ex rei. Stenberg v. Omaha Exposition and Racing, Inc., 263 Neb. 991 (2002) (finding telephonic 
wagering statutes unconstitutional and declaring null and void licenses previously issued to conduct telephonic 
wagering). 
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To: :.·~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--§~}:i;.·~~!i5.~1i].~.fr~f~i-~.-~.·~--~~~--~--~--~--~--~--~--~~--~--~--~--~--~-~--~-·] G i les-AA, Cynthia[ Giles-
AA.Cynthia@epa.gov] 
From: Deputy Administrator 
Sent: Thur 2/20/2014 1:58:29 AM 
Subject: Fw: Nebraska 

The Nebraska case 

http:/ /www.foxnews .com/politics/20 14/02/19/judge-strikes-down-nebraska-law-that -allowed
keystone-pipeline-to-proceed/ 

Bob 

000271 PST DeliverableOOOO 1507 



To: 
From: 
Sent: 
Subject: 

EPA-HQ-2015-004767 Interim 3 

Giles-AA, Cynthia[Giles-AA.Cynthia@epa.gov] 
Conger, Nick 
Wed 2/19/2014 9:27:37 PM 
FW: February 19 -- Greenwire is ready 

McCarthy, by contrast, committed to weighing in on State's final environmental impact statement (EIS) on 
KXL in her interview: "I'm confident that the right decisions will be made and EPA will be able to impact 
those with our comments moving forward," she said. Whether EPA grades the final EIS as properly 
addressing its concerns, as "insufficient" -- the label it gave to two previous versions --or with the more 
critical rating of "inadequate" could prove pivotal to the ongoing campaign by environmental groups to kill 
KXL. 

From: E&E Publishing [mailto:ealerts@eenews.net] 
Sent: Wednesday, February 19,2014 1:19PM 
To: Conger, Nick 
Subject: February 19 -- Greenwire is ready 
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The Obama administration plans a historic tightening of the spigot for California farmers in the face 
of punishing drought The Bureau of Reclamation notified senior water contractors on the 
Sacramento and San Joaquin rivers last weekend that they should expect 40 percent of their 
regular deliveries this year. 

000271 PST DeliverableOOOO 1508 



EPA-HQ-2015-004767 Interim 3 

000271 PST DeliverableOOOO 1508 



EPA-HQ-2015-004767 Interim 3 

States 

All content is copyrighted and may not be reproduced or retransmitted without the express consent of E&E Publishing, LLC. 
Prefer plain text? Click here 
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To: 
Cc: 
From: 
Sent: 
Subject: 

Cynthia, 

EPA-HQ-2015-004767 Interim 3 

Giles-AA, Cynthia[Giles-AA.Cynthia@epa.gov] 
Wachter, Eric[Wachter.Eric@epa.gov] 
Keyes Fleming, Gwendolyn 
Tue 2/18/2014 10:55:18 PM 
Fw: Keystone letter 

Eric received this & I wanted to reach out to you to get your input on how to handle. Can we discuss 
tomorrow? 

From: Dickerson, Aaron 
Sent: Tuesday, February 18, 2014 4:13:48 PM 
To: KeyesFieming, Gwendolyn 
Subject: Keystone letter 
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f'mmded 1889 

t4 
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nor can 

matter. 

warm 
yours, 
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To: 
From: 
Sent: 
Subject: 

EPA-HQ-2015-004767 Interim 3 

Giles-AA, Cynthia[Giles-AA.Cynthia@epa.gov] 
Huffman, Linda 
Mon 2/10/2014 4:16:46 PM 
General Discussion with Cynthia Giles/Susan Bromm/Clift Rader 

·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-. , , 

FYI- Susan and Cliff want to talk to you today about Keystone and~ Not responsive i 
t·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·l 

Subject: 
Location: 

Start: 
End: 

Recurrence: 

Meeting Status: 

Organizer: 
Required Attendees: 

General Discussion with Cynthia Giles/Susan Bromm/ Cliff Rader 
3204 WJC-South 

Mon 2/10/2014 4:00 PM 
Mon 2/10/2014 4:30 PM 

(none) 

Meeting organizer 

Giles-AA, Cynthia 
Bromm, Susan; Rader, Cliff 
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To: 
Cc: 
From: 
Sent: 
Subject: 

EPA-HQ-2015-004767 Interim 3 

Giles-AA, Cynthia[Giles-AA.Cynthia@epa.gov] 
Chester, Steven[Chester.Steven@epa.gov]; Bromm, Susan[Bromm.Susan@epa.gov] 
Rader, Cliff 
Fri 2/7/2014 5:12:33 PM 
Memorandum from DOS re: KXL NID 

See attached; no date for submitting comments is specified in the memorandum. 

The memorandum states: "The Department is seeking interagency views as soon as 
possible consistent with Executive Order 13337 on any aspects of the application and 
whether issuance of the permit would serve the national interest." 
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UNCLASSIFIED 
- 2-

The border facilities would be part of a proposed 875-mile pipeline and 
related facilities designed to transport up to 830,000 barrels per day of crude oil 
from Alberta, Canada and the Bakken shale formation in North Dakota and 
Montana. The pipeline would cross the U.S. border near Morgan, Montana and 
continue through Montana, South Dakota, and Nebraska, where it would connect 
to existing pipeline facilities near Steele City, Nebraska for onward delivery to 
Cushing, Oklahoma and the U.S. Gulf Coast region. 

TransCanada submitted this Presidential Permit application May 4, 2012. 
The Department released a final Supplemental Environmental Impact Statement 
(Final SEIS) January 31, 2014. A copy of the permit application is attached, and 
the application and Final SEIS are also available at http://www.keystonepipeline
xl.state.gov/. 

Executive Order 13337 directs the Secretary of State to refer the application 
and pertinent information to the heads of certain agencies to request their views, 
and authorizes the Secretary to consult with other interested federal and state 
officials as appropriate, before making a finding as to whether issuance of a permit 
to the applicant would serve the national interest. 

The Department is seeking interagency views as soon as possible consistent 
with Executive Order 13337 on any aspects of the application and whether 
issuance of the permit would serve the national interest. 

Please send your agency's views on the application through your agency's 
Executive Secretary to my attention. 

Thank you for your timely cooperation and assistance in this matter. 

Attachments: 

. // --:-- ~-- . 

/if-.-- . ---- I -- /" _____ / 
1 ohn R. Bass
Executive Secretary 

Tab 1 - TransCanada Keystone Pipeline, L.P.- Presid~ntial Permit 
Application 

Tab 2- E.O. 13337 

UNCLASSIFIED 
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UNITED STATES OF AMERICA 
DEPARTMENT OF STATE 

TRANSCANADA KEYSTONE PIPELINE, L.P. ) No. ____ _ 

APPLICATION OF TRANSCANADA KEYSTONE PIPELINE, L.P. 
FOR A PRESIDENTIAL PERMIT AUTHORIZING THE 

CONSTRUCTION, CONNECTION, OPERATION, AND MAINTENANCE 
OF PIPELINE FACILITIES FOR THE IMPORTATION OF 

CRUDE OIL TO BE LOCATED AT THE UNITED STATES-CANADA BORDER 

Pursuant to Executive Order 11423, 33 Fed. Reg. 11714 (Aug. 16, 1968), as 

amended, and Executive Order 13337, 69 Fed. Reg. 25229 (Apr. 30, 2004), TransCanada 

Keystone Pipeline, L.P. ("Keystone'') hereby submits its application to the United States 

Department of State ("Department") for a Presidential Permit authorizing the 

construction, connection, operation, and maintenance of certain pipeline facilities for the 

importation of crude oil, to .be located at the international border between the United 

States and Canada, at Phillips County, Montana (the "border crossing facilities"), as more 

fully described herein. Authorization to construct, connect, operate, and maintain the 

border crossing facilities is being requested in connection with Keystone's proposed 

international pipeline project- the Keystone XL Project ("Project"). If this application is 

approved, the Project will transport crude oil production from the Western Canadian 

Sedimentary Basin ("WCSB") and the Bakken supply basin· in Montana and North 

Dakota, to a point located on the existing Keystone Pipeline system at Steele City, 

Nebraska, which will allow for the delivery of that production to existing refinery 

markets in the Texas Gulf Coast area. 

The Project will serve the national interest of the United States by providing a 

secure and reliable source of Canadian crude oil to meet the demand from refineries and 

1 

000271 PST DeliverableOOOO 1533 



EPA-HQ-2015-004767 Interim 3 

markets in the United States, by providing critically important market access to 

developing domestic oil supplies in the Bakken formation in Montana and North Dakota, 

and by reducing U.S. reliance on crude oil supplies from Venezuela, Mexico, the Middle 

East, and Africa. The project also will provide significant economic and employment 

benefits to the United States, with minimal impacts on the environment. 

I. BACKGROUND 

Keystone submitted an application for a Presidential Permit for the Keystone XL 

Pipeline Project on September 19, 2008. The Department reviewed that application for 

over three years and issued a Final Environmental Impact Statement (FEIS) on August 

26, 2011, finding that the potential impacts associated with construction and normal 

operation of the project suggest there would be no significant impacts to most resources 

along the project corridor. On November 10, 2011, the Department announced that it was 

delaying its decision on the Presidential Permit application in order to allow additional 

time to gather information regarding potential alternative routing in Nebraska. In late 

December 2011, Congress included a provision in the Payroll Tax Cut Extension Act 

requiring the President to make a decision on the Presidential Permit within 60 days. On 

January 18, 2012, the Department announced its determination that the project - as 

presented and analyzed at that time - did not serve the national interest. The 

determination was based solely on the rationale that the time provided for a decision was 

not adequate to complete the national interest review of the project, including specifically 

the assessment of potential alternative pipeline routes that avoid the Sandhills region in 

Nebraska. The President's acceptance of the Department's recommendation to deny the 

Permit rested on the same reasoning. In announcing the denial of Keystone's application, 
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the Department expressly stated that the denial does not preclude any subsequent pennit 

application or applications for similar projects 

By letter dated February 27, 2012, Keystone advised the Department that it 

intended to file a Presidential Permit application in the near future and subsequently to 

supplement that application with an alternative route in Nebraska, as soon as that route is 

selected by that State. Keystone stated that it has been working on developing alternative 

routing in Nebraska that avoids the Sandhills region since November 2011, following the 

Department's notice that it was delaying a decision on the application. 

Keystone's February 27, 20121etter further advised the Department that Keystone 

had concluded the portion of the previously proposed Keystone XL Project that will 

directly serve the Gulf Coast has its own independent utility as the stand-alone Gulf 

Coast Project. 1 Keystone stated that it intends to continue to seek any remaining required 

permits from federal, state, and local entities for the Gulf Coast Project and that Keystone 

will proceed to begin constrUction of that project as soon as any permits necessary to 

specific construction activities are in place. The Gulf Coast Project will provide the 

capacity to deliver up to 830,000 bpd of crude oil from Cushing, Oklahoma to the Gulf 

Coast refinery market. 

The instant filing contains the non-environmental information required to support 

a Presidential Permit application for the more limited Keystone XL Project, which now 

includes the former "Steele City Segment" of the original project and a commitment to 

incorporate the new route in Nebraska, when selected. Moreover, Keystone incorporates 

1 Keystone's February 27, 2012letter includes a detailed appendix setting forth the basis for the 
independent utility of the Gulf Coast Project. The February 27, 2012 letter and appendix are incorporated 
herein by reference, to the extent deemed necessary. 

3 

000271 PST DeliverableOOOO 1533 



EPA-HQ-2015-004767 Interim 3 

by reference the FEIS prepared by the Department for the original proposed Keystone XL 

Project, which provides a comprehensive record assessing the environmental impacts of 

the proposed Project. The FEIS was developed by the Department over the course of 

three years with the participation of numerous affected agencies and satisfies any 

applicable environmental review that may be required under the National Environmental 

Policy Act ("NEPA") 42 U.S.C. §§ 4321, et seq. 

In addition, on April17, 2012, the Governor of Nebraska signed into law a statute 

authorizing the Nebraska Department of Environmental Quality (NDEQ) to review 

alternative routing in the State, including collaboration with a federal agency.2 Keystone 

submitted an initial alternative routing report to the NDEQ on Aprill8, 2012. Keystone 

expects the Nebraska alternative route selection process to be complete later this year. 

Keystone will supplement this application with the revised routing in Nebraska as soon 

the Nebraska alternative route selection process is complete. Keystone will provide any 

information necessary to update the FEIS during the course of the Nebraska alternative 

route review. 

II. IDENTIFYING INFORMATION 

Communications and correspondence with respect to this application should be 

directed to the following persons: 

2 Nebraska Legislative Bill1161, One Hundred Second Legislature, Second Session. 
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Kristine L. Delkus 
TransCanada Corp. 
Deputy General Counsel 
Pipelines and Regulatory Affairs 
450 18

t Street, S.W. 
Calgary, Alberta 
Canada T2P 5Hl 
(403) 920~2161 
kristine 4elkus@transcanada.com 

James P. White 
TransCanada Corp. 
Associate General Counsel 
Pipelines and Regulatory Affairs 
4547 Rincon Place 
Montclair, VA 22025 
(703) 680-7774 
jim p white@transcanadacom 

The identity of the applicant is TransCanada Keystone Pipeline, L.P., a limited 

partnership, organized under the laws of the State of Delaware and owned by affiliates of 

TransC~da Corporation, a Canadian public company organized under the ·laws of 

Canada. Keystone's primary business address is 717 Texas Avenue, Houston, Texas, 

77002-2761 

TransCanada Pipelines Limited ("TransCanada") will be the operator of the 

Project. TransCanada has more than 60 years' experience in the responsible development 

and reliable and.safe operation of North American energy infrastructure including oil and 

natural gas pipelines, power generation, gas storage facilities, and projects related to 

liquefied natural gas facilities. TransCanada currently operates the 1171-mile Keystone 

Pipeline system, which currently has the capacity to deliver up to 590,000 bpd of 

Canadian crude oil into US refining and terminalling markets. The U.S. mainline 

segment of the Keystone Pipeline system extends from the North Dakota-Canada border 

to Wood River and Patoka, Tilinois. The Keystone Cushing Extension extends from 

·Steele City, Nebraska, to Cushing, Oklahoma. TransCanada currently is developing the 

Gulf Coast Project, which will connect with the Keystone Pipeline system at Cushing and 

deliver oil to US Gulf Coast refineries. Construction of the Gulf Coast Project is 

expected to commence later this year, with an in-service date in 2013. 

5 

000271 PST DeliverableOOOO 1533 



EPA-HQ-2015-004767 Interim 3 

In addition to its oil pipeline operations and projects, TransCanada owns and 

operates a natural gas pipeline network of more than 36,500 miles, which taps into 

virtually all major natural gas supply basins in North America. TransCanada transports 

the majority of western Canada's natural gas production across the North American 

continent to markets in the United States and Canada. TransCanada is also North 

America's second largest natural gas storage operator with 380 bcf of storage capacity 

and Canada's largest private sector power generator with 20 power plants totalling 

11,700 MW of generation capacity. 

TransCanada has total assets of approximately U.S. $49.0 billion. For the year 

ended December 31, 2011, TransCanada had a net income from continuing operations of 

approximately U.S. $1.5 billion and cash flow of approximately U.S. $4.0 billion. 

Attached as Exhibit A is a summary document demonstrating TransCanada's fitness to 

develop, construct, connect, operate, and maintain the Project as a major cross-border 

pipeline system. 

III. DESCRIPTION OF FACILITY 

Keystone requests a Presidential Permit authorizing it to construct, connect, 

operate, and maintain the specific border crossing facilities associated with the proposed 

Keystone XL Project, as shown on Exhibit B hereto. Consistent with Department policy, 

the border crossing facilities are defined as a 1.2 mile segment of 36-inch diameter 

pipeline extending downstream from the United States border, in Phillips County, 

Montana up to and including the first pipeline isolation valve, located at Milepost 1.2, 

where the first pump station in the United States is proposed to be located. Exhibit B 

shows: (i) a pipeline route map reflecting the location of the border crossing facilities; (ii) 
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an engineering drawing depicting the border crossing; and, (iii) photos of the proposed 

construction site. 

The portion of the border crossing facilities from Milepost 0.0 to Milepost 0.93 

will be located on lands adminis~ered by the U.S. Bureau of Land Management (BLM). 

Keystone is in the process of obtaining authorization from BLM under the Mineral 

Leasing Act of 1920, as amended (30 USC 181 et seq.) and the Federal Land Policy and 

Management Act, as amended (43 USC 1701), to permit construction and operation of 

the proposed .facilities at those locations. The portion of the border crossing facilities 

from Milepost 0.93 to Milepost 1.2 will be located on land owned by the State of 

Montana. Keystone is in the process of acquiring a lease for that land from the State. 

The technical specifications of the line pipe to be utilized for the border crossing 

facilities, and the Project as a whole, are set forth in Exhibit C hereto. The pipeline will 

be constructed and operated in compliance with the regulations of the United States 

Department of Transportation, Pipeline and Hazardous Materials Safety Administration 

(PHMSA) as set forth at 49 CFR Parts 194 and 195. In addition, Keystone has agreed to 

adopt ·and comply with 57 Special Conditions developed by PHMSA and included at 

Appendix U to the Department's FEIS prepared for the original Keystone XL Project. 
' 

The border crossing facilities are intended to transport crude oil as an integral part 

of the proposed Project-- an international project designed to transport Canadian oil from 

the WCSB, and domestic U.S. crude oil production from the Bakken supply basin in 

Montana and North Dakota, to refinery markets in the Gulf Coast region. Specifically, 

Keystone proposes to construct and operate a crude oil pipeline and related facilities from 
' ' 

an oil supply hub near Hardisty, Alberta, Canada to the northernmost point of the existing 
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Keystone Pipeline Cushing Extension at Steele City, Nebraska, which will provide access 

to existing refmery markets in the Texas Gulf Coast area. The related Bakken Market 

Link Project will include the construction of "on-ramp" facilities in Fallon County, 

Montana to allow Bakken crude oil to access the pipeline system for delivery to Steele 

City and then to the Gulf Coast. Maps depicting the previously approved Keystone XL 

Pipeline route in Montana and South Dakota are provided in the FEIS (Figures 2.1-1 and 

2.1-2).4 The Bakkem Marketlink Project is described as a connected action to the 

Keystone XL Project at Section 2.5.3 and Figure 2.5.3-1 of the FEIS. 

In cooperation with the Nebraska Department of Environmental Quality (NDEQ), 

Keystone has initiated the identification and development of alternative routing in 

Nebraska that will avoid the "Sandhills" region. On December 29, 2011, NDEQ issued a 

map depicting the Sandhills region to be avoided. Keystone has completed a desk top 

alternatives analysis and ground reconnaissance to identify suitable alternative routes 

around the Sandhills. As noted, Keystone has submitted its proposed alternative routing 

across Nebraska to the NDEQ. Keystone expects the Nebraska alternative route selection 

process to be complete later this year .. Keystone will supplement this application with the 

revised routing in Nebraska as soon the Nebraska re-route selection process is eomplete. 

There will be 18 pump stations along the pipeline route in the U.S. Depending on 

the route selected in Nebraska, one additional pump station could be required. The 

4 The portion of the proposed route through Montana was approved by the Montana Department of 
Envirorunental Quality (MDEQ) in the Certificate of Compliance issued to Keystone on March 30,2012 
under the Montana Major Facilities Siting Act. The MDEQ was a cooperating agency in the DOS NEPA 
review ofthe original Keystone XL application. The MDEQ approved route is included as part of the 
preferred route selected in the FEIS. See FEIS at p. 4-75. The portion of the proposed route through South 
Dakota was approved by the South Dakota Public Utilities Commission in a Final Decision and Order 
issued in March 2010 (and an amended Final Decision and Order in June 2010), approving construction of 
the Project in the state. 
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project will also include additional pumping capacity at existing pump stations and at two 

(2) new pump stations along the Keystone Cushing Extension in Kansas. 

The Project Will have an initial capacity of approximately 830,000 barrels per day 

(bpd). Construction of the proposed Project is expected to commence in early 2013 and 

the Project is planned to be placed into service by late 2014. 

In Canada, approximately 329 miles of new 36-inch pipeline will be constructed 

from Hardisty, Alberta to Monchy, Saskatchewan where it will cross into Phillips 

County,· Montana. Review, approval, and construction of the proposed Canadian 

facilities are discussed below at Section X. 

IV.. NATIONAL INTEREST 

The proposed Keystone XL Project is clearly in the national interest of the United 

States. Each of the criteria that the Department typically considers in weighing national 

interest determinations are fully satisfied by the extensive record developed in the review 

of the original Keystone XL Pipeline Project application. Moreover, a national interest 
. . 

finding is supported by recent Department decisions granting Presidential Permits to 

similar· cross-border crude oil pipeline projects. Current circumstances also amplify the 

basis for a national interest finding. 
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A. The Department's National Interest Criteria are Fully Satisfied by the 
Extensive Record Developed in the Review of the Original Keystone 
XL Project 

The Supplemental Draft l2IS issued by the Department for the original Keystone 

XL Project addressed the criteria that the Department may consider when making a 

National Interest Determination. The SDEIS stated: 

Consistent with the President's broad discretion in the conduct of foreign 
affairs; DOS has significant discretion in the factors it examines in making 
a National Interest Determination (NID). The factors examined and the 
approaches to their examination are not necessarily the same from project 
to project. However, previous NID processes can provide insights into the 
factors DOS is likely to consider in evaluating the present application. 5 

The SDEIS then listed some of the key factors considered in past national interest 

decisions as follows:6 

1. Environmental impa.Cts of the proposed projects 

2. Impacts of the proposed projects on the diversity of supply to meet U.S. crude oil 
.demand and energy needs 

3. The security of transport pathways for crude oil supplies to the U.S. through 
import facilities constructed at the border relative to other modes of transport 

4. Stability of trading partners from whom the U.S. obtains crude oil 

5. Impact of a cross-border facility on the relations with the country to which it 
connects 

6. Relationship between the U.S. and various foreign suppliers of crude oil and the 
ability of the U.S. to work with those countries to meet overall environmental and 
energy. security goals 

7. Impact of proposed projects on broader foreign policy objectives, including a 
comprehensive strategy to address climate change 

8. Economic benefits to the U.S. of constructing and operating proposed projects. 

s Supplemental DEIS at p. 1-6. 
6 Id. 
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9. Relationships between proposed projects and goals to reduce reliance on fossil 

fuels and to increase use of alternative and renewable energy sources 

Keystone submits that each of these criteria are exhaustively and positively 

addressed and satisfied in the extensive record that was amassed in the Department's 

review of the original Keystone XL Project. ·without restating the entirety of that record, 

Keystone will address these criteria in swnmary fashion. Some closely related or 

· overlapping criteria are combined for discussion. 

1. Environmental impacts of the proposed Project 

The lengthy, exhaustive, and comprehensive environmental review conducted by 

the Department and the cooperating and assisting agencies under NEP A, and the 

conclusions drawn from that review, make clear that the environmental impacts of the 

proposed Project support a national interest finding. 

The Department,s NEPA review consisted of a vigorous analysis of the potential 

environmental impacts of the proposed Project. The Department's robust environmental 

· review went far beyond the judicially-mandated minimum of a "hard look." In addition 

to th:e Department, numerous cooperating agencies were involved in the environmental 

review: 

• U.S. Apny Corps of Engineers 

• U.S. Department of Agriculture- Farm Service Agency 

• ·U.S. Department of Agriculture- Natural Resources Conservation Service 

• U.S. Department of Agriculture- Rural Utilities Service 

• U.S. Department of Energy- Office of Policy and International Affairs 
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• U.S. Department of Energy- Western Area Power Administration 

• . U.S. Department of Interior - Bureau of Land Management 

• U.S. Department oflnterior- National Park Service 

• U.S. Department ofinterior- U.S. Fish & Wildlife Service 

• U.S. Department of Transportation - Pipeline and Hazardous Materials 

Safety Administration 

• U.S. Environmental Protection Agency 

• Montana Department of Environmental Quality. 

In addition, several Assisting Agencies participated: 

• . U.S. Department of Interior- Bureau of Reclamation 

• Filmore, Greeley, Holt, Merrick, Nance, Saline, and Wheeler Counties, 

Nebraska 

• · Lower Big Blue Natural Resources and Upper Elkhorn Natural Resources 

Districts, Nebraska 

The environmental review covered a broad scope of potential impacts, including 

potential impacts to the relevant geology, paleontological resources, geologic hazards; 

soils and sediments, potential erosion and impacts to soil productivity; water resources 

including groundwater and surface water; wetlands; terrestrial vegetation; wildlife; 

· fisheries; threatened and endangered species (in consultation with the Fish and Wildlife 

Service and relevant state agencies); land use, recreation, and visual resources; 

socioeconomics; environmental justice; cultural resources (in consultation with the 
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Advisory Council on Historic Preservation and state historic preservation offices); air 

quality and noise; potential. releases from Project construction and operations and 

environmental consequences (in conjunction with PHMSA and the EPA); and cumulative 

impacts. In addition to potential impacts, the FEIS considered Keystone's proposed 

mitigation measures to address these potential impacts and developed additional 

mitigation measures with pubic and agency input. 

Consistent with NEP A, the Department and the cooperating agencies also 

conducted an analysis of alternatives to the proposed Project. The alternatives analysis 

included consideration of (i) the No Action Alternative, which addressed projected 

beneficial and adverse environmental, social, and economic impacts that could be 

expected if the proposed Project· were not implemented; (ii) System Alternatives, which 

addressed the use of other pipeline systems or other methods of providing heavy crude 

oil to the relevant markets; (iii) Alternative Pipeline Designs, which considered 

aboveground installation of the pipeline and alternate pipeline diameters; and (iv) 

Alternative Sites for Aboveground Facilities, which looked at alternative sites for pump 

stations, va).ves, and other facilities . 

. In addition, the FEIS considered potential alternative routes to determine whether 

there were route alternatives that would avoid or reduce impacts to environmentally 

sensitive resources as compared to the impacts of the proposed Project while meeting the 

objectives of the proposed Project. In identifying route alternatives, consideration was 

given to suggestions received from tribes, agencies, and the public during the scoping 
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period and in comments on the draft EIS. Variations to the proposed route were also 

considered. 7 

After three years of study, the FEIS ·concluded that "[t}he analyses of potential 

impacts associated with construction and normal operation of the proposed Project 

. suggest that there would be no significant impacts to most resources along the proposed 

Project corridor . . . ". 8 Further, the FEIS found that neither the "no action" alternative 

nor any of the system alternatives, alternative pipeline designs, alternative sites, or 

alternative routes or route variations was environmentally preferable to the proposed 

route. Taking account of the exhaustive environmental review of the proposed Keystone 

XL Project, it is clear that the determination of no significant environmental impacts 

made in the FEIS supports ·a finding that the Project is in the national interest. 

2. Impacts of the proposed projects on the diversity of supply to meet 
U.S. crude oil demand and energy needs 

By any measure, the impacts of the proposed Keystone XL Project on the 

diversity of supply to meet U.S. crude oil demand and energy needs are clear and 

positive. As recognized in the FEIS, the primary purpose and need of the Keystone XL 

Project, as originally proposed, is to provide the infrastructure necessary to transport 

WCSB heavy crude oil from the border with Canada to delivery points in the Gulf Coast 

region (Petroleum Administration for Defense District (P ADD) III, in response to the 

market demand of refineries in P ADD III for heavy crude oil. The FEIS found that this 

market demand is driven by the need of refiners in P ADD III to replace declining feed 

1 "Variations'; are relatively short deviations from a proposed route that are developed to resolve or reduce 
construction impacts to localized, specific resources such as cultural resource sites, wetlands, recreational 
:lands, residences, and terrain conditions. 
8 FEIS at 3.15-1 (emphasis added). 
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'stoc~ .of heavy crude oil obtained from other foreign sources with crude oil from a more 

stable and reliable source. 

As currently proposed, the Keystone XL Project would meet that demand. The 

Project will tenninate at the pomt of origin of the existing Keystone Pipeline Cushing 

' 
Extension, at Steele City, Nebraska. At that point, the. crude oil transported on the 

Keystone XL Pipeline would be transported to Cushing, Oklahoma on the Keystone 

Cushing Extension. At C~g, the oil would have access to the TransCanada Keystone 

Gulf Coast Project, which will provide transportation service to Gulf Coast refineries.9 

The FEIS found that the 58 refineries in the Gulf Coast region provide a total 

refining capacity of approximately 8.4 million bpd, or nearly half of U.S. refining 

cai>acity. ·These refineries provide substantial volumes of refined petroleum products, 

such as gasoline and jet fuel, via pipeline to the Gulf Coast region as well as the East 

Coast and the Midwest. According to the FEIS, in 2009, P ADD III refineries imported 

approximately 5.1 million bpd of crude oil from more than 40 countries, and the top four 

suppliers were Mexico (21 percent), Venezuela (17 percent), Saudi Arabia (12 percent), 

.and Nigeria (11 percent). Of this amount, approximately 2.9 million bpd was heavy 

crude oil. In addition, P ADD III refinery runs are projected to grow by at least 500,000 

bpd by 2020. How:ever, as noted by the EnSys report, presented at Appendix A of the 

Supplemental FEIS, crude oil imports from Mexico and Venezuela, which flow 

9 As noted above; by letter dated February 27,2012, Keystone advised the Department that it had 
concluded that the portion of the previously proposed Keystone XL Project that will serve the Gulf Coast 
has.tts own independent utility as the stand-alone Gulf Coast Project, that that Keystone intends to 
continue to seek any remaining required permits from federal, state, and local entities for the Gulf Coast 
Project, and that Keystone will proceed to begin construction of that project as soon as any permits 
necessary to specific construction activities are in place. The Gulf Coast Project will provide the capacity 
to deliver up to 830,000 bpd of crude oil from Cushing to the Gulf Coast refinery market Keystone has 
committed to develop and C<?nstruct the Gulf Coast Project regardless of whether this Presidential Permit 
application is granted. 
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predominantly into Gulf Coast refineries, have been in steady declin.e and are projected to 

continue to drop over the next several years, from 2.9 million bpd in 2004 to about 0.8 

million bpd by 2020. Although the supply of crude oil from Saudi Arabia to the U.S. 

appears to be fairly stable, the remaining major PADD III suppliers face declining or 

uncertain production. 9 

The proposed Project would provide an initial capacity of 830,000 bpd. Keystone 

currently has firm, long-term contracts to transport in excess of 500,000 bpd of WCSB 

crude oil tp existing PADD III delivery points. Bakken Marketlink, using facilities which 

form part of the proposed Project, currently has fum, long-term contracts to transport 

65,000 bpd of the 100,000 bpd set aside to transport Bakken crude oil from the Williston 

Basin in North Dakota and Montana. 

In all domestic pipeline scenarios considered by the EnSys report, increased U.S. 

imports of Canadian crude oil would reduce U.S. imports of foreign oil from sources 

outside of North America. Reductions in U.S. oil demand would result in reductions of 

oil imports from non-Canadian foreign sources, with no material reduction in imports of 

WCSB crude oil. Additionally, the fum, long-term commitment of shippers to transport 

380,000 bpd of WCSB crude oil to PADD III destinations through the proposed Project 

indicates a market preference for WCSB heavy crude oil. While there is existing 

transboundary pipeline capacity to accommodate projected additional imports of WCSB 

crude in the short to medium term, there is extremely. limited pipeline transport capacity 

to move such crude oils to P ADD III refineries. 

9 FEIS at pp. 1-9 to 1-10. 
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An additional purpose of the proposed Project, as recognized in the FEIS, is to 

transport WCSB heavy crude oil to the proposed Cushing tank farm in response to the 

market demand of refineries in P ADD II for heavy crude oil. If the proposed Project is 

approved and implemented, Keystone would transfer shipment of crude oil under those 

contracts to the proposed Project. 

Further, since the time of the Presidential Permit application for the original 

Keystone XL Project, Keystone has provided the opportunity to shippers to access the 

proposed Project to transport crude oil from the Williston Basin and from portions of 

PADD II to delivery points in P ADDs II and III. To date, shippers in those areas have 

committed to transport 65,000 bpd of the 100,000 bpd set aside for Bakken production on 

the proposed Project. 

All of these factors and considerations support a finding that the impacts of the 

proposed Keystone XL Project on the diversity of supply to meet U.S. crude oil demand 

and energy needs weigh heavily in favor of a positive national interest fmding and 

issuance of a Presidential Permit for the Keystone XL Project. 

3. The security of transport pathways for crude oil supplies to the U.S. 
through import facilities constructed at the border relative to other 
modes of transport 

During the review of the original Keystone XL Project application, the security 

and safety of the proposed Project received an unprecedented level of scrutiny and input 

from PHMSA - the government agency with specific expertise in matters of pipeline 

safety -- in the review process, as well as from the Department, EPA, and the public. 

At the time of publication of the DEIS, Keystone had applied to the PHMSA for a 

Special Permit to operate the proposed Project at a slightly higher pressure than would be 
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allowed using the standard design factor in the regulations. That would have resulted in a 

maximum crude oil throughput of approximately 900,000 bpd. The Department worked 

with PHMSA to develop Project-specific Special Conditions that would have been 

incorporated into the Special Permit. On August 5, 2010, Keystone withdrew its 

application to PHMSA for a Special Permit. 

Notwithstanding that withdrawal, however, and to enhance the overall safety of 

the proposed Project, the Department and PHMSA continued working on Special 

Conditions specific to the proposed Project and ultimately developed 57 Project-specific 

Special Conditions. Keystone then voluntarily agreed to design, construct, operate, 

maintain, and monitor the proposed Project in accordance not only with the generally 

applicable PHMSA regulatory requirements at 49 CFR Parts 194 and 195, but also in 

compliance with the more stringent set of 57 Project-specific Special Conditions as 

presented in. Appendix U to the FEIS. Keystone specifically agreed to incorporate those 

conditions in its manual of operations, maintenance, and emergencies. PHMSA has the 

legal authority to inspect and enforce any items contained in a pipeline operator's 

operations, maintenance, and emergencies manual, and, therefore, has the legal authority 

to inspect and enforce the 57 Project-specific Special Conditions if the proposed Project 

. is approved. 

The Department, in consultation with PHMSA, determined that incorporation of 

those conditions would "result in a Project that would have a degree of safety over any 

other typically constructed domestic oil pipeline system under current code and a degree 

18 

000271 PST DeliverableOOOO 1533 



EPA-HQ-2015-004767 Interim 3 

of safety along the entire length of the pipeline system similar to that which is required in 

High Consequence Areas (HCAs) as defined in 49 CFR 195.450."11 

The Final EIS also considered three alternative modes of transporting crude oil 

from the U.S./Canada border to the relevant markets at Cushing, Oklahoma, Nederland, 

and Port Arthur, Texas. The modes considered included truck transport, rail car 

transport, and barge and marine tanker transport. 12 

The FEIS summarized accident.statistics. by method of transport and found that 

transport of oil by pipeline i& substantially safer than transport by trucking. The 

Association of Oil Pipelines reported that trucking. is 87 times more likely tharl pipeline 

transport to result in a human fatality. In similar findings, fire and/or· explosions are 35 

times more likely when transporting crude oil via truck. Vehicle accidents and accidental 

releases are also concerns with surface transportation crude oil delivery. The Bureau of 

Transportation Statistics reported that the transport of hazardous liquids (including crude 

oil) on highways resulted in five times as many fatalities as transportation of hazardous 

liquids by pipeline between 197 5 and 2007. 

The FEIS found further that the trucking alternative would add substantial 

congestion to highways in all states along the route selected, particularly at and near the 

border crossing and in the vicinity of the delivery points. At those locations it is likely 

that there would be significant impacts to the existing transportatio~ systems. Trucks 

would consume millions of gallons of fuel per year, with subsequent exhaust emissions 

(including GHG) and other negative environmental effects. Trucking would likely be 

11 FEIS at p. 3.13-4 (Emphasis added). 
12 FEIS at Section 4.2.3. 
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subject to interruptions due to unfavorable weather and road conditions, especially in 

Montana and other northern states. At the Gulf Coast delivery points, surface 

transportation would necessitate substantial new transfer facilities and personnel. 

Accordingly, truck transportation was not considered a reasonable alternative to meeting 

the Project objectives and was no,t further evaluated. 

With respect to the potential rail alternative, the FEIS found that there would 

likely be greater safety concerns and greater impacts during operation, including higher 

energy use and GHG emissions, greater noise impacts, and greater direct and indirect 

effects on many more communities than the proposed Project. Rail transportation would 

also ·be subject to more frequent delivery interruptions than the proposed· Project. As a 

result, the FEIS found that transportation of the volume of crude oil that would be 

.transported by the proposed Project entirely by rail tank car would not offer an overall 

environmental or safety advantage over the proposed Project. 

The FEIS found that transport of crude oil by marine tanker or barge would result 

in substantially more energy consumption than transport by the proposed Project and 

would result in substantially more GHG emissions than during operation of the proposed 

Project. Both marine tanker and barge transport of hazardous liquids have greater safety 

concerns than transport by pipeline. Additionally, this method of transport to the Gulf 

Coast would be more costly than transport by pipeline. In. summary, the FEIS found that 

marine transport of WCSB crude oil would not meet the proposed Project objectives. 

would result in greater energy consumption and GHG emissions, would increase the cost 

of delivered crude oil to the Gulf Coast refineries, and would have greater safety 
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concerns than the proposed Project. Therefore, marine transport of WCSB crude oil was 

not further considered as a system alternative to the proposed Project. 

Finally, the FEIS considered the potential use of an intermodal crude oil 

transportation system that comprised some combination of new or expanded pipelines, 

railroad tank cars, trucks, and barges that could potentially deliver a volume of WCSB 

crude oil and other crude oils to the Gulf Coast similar to or greater than the volume that 

would be transported by the proposed Project. However, the FEIS found that, in 

combination, the construction of additional pipeline capacity and additional railroad, 

barge and truck loading and unloading facilities would likely result in impacts similar to 

or greater than those of the proposed Gulf Coast segment of the original Keystone XL 

projeet. Additionally, during operations, rail, barge and truck transport of substantial 

quantities of crude oil would not offer a similar level of safety as that of the proposed 

Project, and these combined transport modes would not offer an environmental advantage 

over the proposed Project 

4. Stability of trading partners from whom the U.S. obtains crude oil; 
impact of a cross-border facility on the relations with the country to 
which it connects and with other nations 

Canada is the United. States' largest. trading partner. The stability of the trade 

relationship between these two neighbors is beyond question. As the Department 

expressly found in its Record of Decision and National Interest Determination 

(ROD/NID) leading up to the granting of a Presidential Pennit for the Keystone Pipeline 
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Project in 2008, the granting of such a permit "increases crude oil supplies from a source 

region that has been a stable and reliable trading partner of the United States ... "13 

Similarly, in issuing the ROD/NID leading up to the grant of a Presidential Permit 

for the Alberta Clipper project in 2009, the Department found that the addition of crude 

oil pipeline capacity between Canada and the United States would advance a number of 

strategic interests of the United States. These included increasing the diversity of 

available supplies among the United States' worldwide crude oil sources in a time of 

considerable political tension in other major oil producing countries and regions; 

shortening the transportation pathway· for crude oil supplies; and increasing crude oil 

supplies from a major non-Organization of Petroleum Exporting Countries producer. The 

Department found that granting the Permit "increases crude oil supplies from a major 

non-Organization of Petroleum Exporting Countries pr~ducer which is a stable and 

reliable ally and trading partner of the United States, with which we have free trade 

agreements which augment the security of this energy supply."14 The Department 

concluded that approval of that pennit sent a positive economic signal, in a difficult 

economic period, about the future reliability and availability of a portion of United 

States' energy imports. 

Construction of the Keystone XL Project will clearly facilitate the strong trade 

relationship between the U.S and Canada. On the other hand, denial of the pending 

Presidential Permit application would have a deleterious effect on the countries' trade 

relationship. In addition, it is in the United States' interest to affect positively how others 

1
·
3 Department of State, Record of Decision and National Interest Determination (ROD/NID), TransCanada 

Keystone Pipeline, LP, Feb. 28, 2008, p. 22 . 
14 Department of State, Record ofDecision and National Interest Determination (ROD/NID), Enbridge 
Energy Limited Partnership- Alberta Clipper Pipeline, Aug. 3, 2009, p. 25. 
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may perceive its relative dependence on imported oil as those nations make strategic 

decisions that could impact world oil markets. To the extent that the Project could result 

in recognition by adversaries that they do not hold the keys to the United States' 

economic future, those nations may be less emboldened to take actions· hostile to the U.S. 

national interests. Accordingly, this factor clearly weighs in favor of granting the 

requested Presidential Pennit for the Keystone XL Project. 

5. Relationship between the U.S. and various foreign suppliers of crude 
oil and the abllity of the U.S. to work with those countries to meet 
overall environmental and energy security goals; impact of proposed 
projects on broader foreign policy objectives, including a 
comprehensive strategy to address climate change 

In its 2009 RODINID for the Alberta Clipper project, the Department of State 

indicated that the United States and Canada are working across their respective energy 

sectors to cooperate on best practices and technology, including carbon sequestration and 

storage, so as to lower the overall environmental footprint of their respective energy 

sectors, and that the GoveJ,11Illent of Canada and the Province of Alberta had also set 

greenhouse gas reduction targets and implementation programs to help them achieve 

them. The Department further took the position that it had considered concerns with 

respect to foreign policy objectives related to comprehensive climate change strategy, and 

concluded that they are best addressed in the context of the overall set of domestic 

policies that Canada and the United States will take to address their respective 

gree~ouse gas. emissions. 

·. The Department found that the United States will continue to reduce reliance on 

oil through conservation and energy efficiency measures, as well as through the pursuit of 

comprehensive climate legislatiort and an ambitious global agreement.on climate change 
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that includes substantial emission reductions for both the United States and Canada. 

According to the ROD/NID for the Alberta Clipper project, the Department, on behalf of 

the Administration, will urge ambitious action by Canada, and will cooperate with the 

Canadian government through the U.S.-Canada Clean Energy Dialogue and other 

processes to promote the deployment of technologies that reduce our respective GHG 

emissions. 

Clearly, by expanding its crude oil trade relationship with Canada -- rather than 

with other foreign crude oil suppliers -- the United States is in a far better position to 

work to meet overall environmental and energy security goals and broader foreign policy 

objectives, including a comprehertsive strategy to address climate change. In·that regard, 

it is notable that the Canadian Federal government and the Province of Alberta have 

committed to reduce Greenhouse Gas emissions. 

• The province of Alberta is actively regulating and reducing emissions from 

large industrial emitters. Alberta was the first jurisdiction in North America 

(in 2007) to develop legislation regulating greellhouse gas emissions that 

require large industrial emitters to report their emissions and take actions to · 

make mandatory reductions. The program also puts a price on carbon and 

regulates an Alberta-based carbon offset system.· Oil sands facilities and 

pipelines in Alberta ar~ directly regulated by this program. 

· • The Government of Canada is committed to reducing Canada's total 

·greenhouse gas emissions by 17 per cent from 2005 levels by 2020 - a 

target that is inscribed in the Copenhagen Accord and aligned with the United 

States. 
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Further, in Canada, Government regulation and oversight do not allow for oil 

sands projects to have significant adverse effects Oll the environment. This is 

accomplished through: 

• Comprehensive federal and provincial regulations that protect air, water, land, 

Wildlife and the people who live in nearby communities; 

• A comprehensive federal and provincial environmentalreviewprocess for 

new oil sands developments; 

• . Ti'ansparency in regulatory decision making, permitting, monitoring and 

reporting; 

• Mandatory processes for meaningful public consultation and Aboriginal 

involvement; 

• Continuous improvement of regulations to ensure protection of the 

environment; and 

• Continuous innovation, with the goal of sustainable production of oil sands, 

either independently or through industry partnerships such as Canada's Oil 

. Sands Innovation Alliance (COSIA- www.cosia.ca). 

Oil sands projects undergo thorough environmental assessment l:lllder Canadian 

environmental laws and regulations. In Canada, the requirement for environmental 

assessment is either triggered by the magnitude of a proposed project or the activities 

(e.g., taking of water, use of public land, release of contaminants to air, water, land, etc.). 

Oil sands projects typically require environmental assessment. Some of the key statutes 

that require oil sands projects to undergo environmental assessment include: 

• The Canadian Environmental Assessment Act (CEA Act) 
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• Alberta's Environmental Protection and Enhancement Act (EPEA) 

• Alberta's Oil and Gas Conservation Act (OGCA) 

• Alberta's Pipelines Act (PLA) 

• Oil Sands Conservation Act (OSCA) 

Moreover, Canadian regulatory requirements provide transparent processes for 

project permitting, monitoring and reporting to ensure environmental protection. Some of 

the key features of these regulations that result in environmental protection are set forth 

below: 

• projects undergo extensive. environmental assessment with required public 

comment and aboriginal consultation to obtain environmental permits; 

· • prqjects need to meet extensive regulatory requirements that specify 

engineering, environmental planning, mitigation and/or compensation, 

efficient resource use, facility operation, etc., to obtain approval; 

• ·project permits detail the requirements for regulatory compliance· including 

terms and conditions for construction and operation, monitoring and reporting 

requirements, and reclamation (life cycle permitting); 

• cumulative environmental effects (e.g., air pollution, socio-economic impacts, 

land use) are routinely considered; 

• projects are not allowed to proceed where significant adverse effects are 

identified; 

• public consultati.on and aboriginal engagement on projects must be 

meaningful and is documented and considered when determining if and how a 

project is permitted; 
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• adversely affected parties are allowed to participate in both public interest and 

environmental assessment hearings; 

• oil sands operations are required to monitor emissions from stacks, discharges 

to water bodies/tailings ponds, etc.; 

• oil sands operations are required to report changes in operations and 

equipment; 

• ·on sands operations are required to report environmental incidents (wildlife, 

discharges,· spills, malfunctions, complaints, non-compliailces ); 

• incidents are investigated, when warranted, by environmental authorities who 

may require industry to take action to repair or remediate issues or pay 

. substantial fines; · 

• enVironmental and·engineering compliance is determined through evaluation 

of industry reporting, regulatory audits and environmental monitoring (e.g., · 

regional air quality); 

• industry regulations provide sanctions to deter non-compliance (e.g., 

Syncrude was fined approximately $3,000,000 when it failed to operate 

mitigation equipment designed for when avian deterrents failed); 

• environmental approvals are subject to regular renewal and revision; renewals 

routinely require improvements to technology and operations (as technology 

improves); 

• regulatory agencies must address ongoing public concerns with operations; 

and 
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• public scrutiny also drives improvement with respect to environmental 

perfonnance. 

Oil sands operators also collaboratively contribute to cumulative/regional effects 

monitoring projects -- key oil sands monitoring programs include: 

• Water- Regional Aquatics Management Plan (RAMP) http://www.ramp-

alberta.org!RAMP .aspx 

·• Air- Wood Buffalo Environmental Association (WBEA) 

http://www.wbea.org/ 

Reclamation and remediation also have become important components of oil 

sands permitting. Since 2009 the Alberta Energy Resources Conservation Board has 

required oil sands operations to establish short and long .. tenn plans for the reclamation of 

tailings ponds. 

The national interest in this area is measured by focusing not solely on the 

envi!onmental practices of Canada but, more properly, by comparing Canada's attributes 

with those of other nations whose imported oil the Project would replace with Canadian 

oil. The ~omprehensive environmental statutes, regulations, and enforcement efforts 

outlined above contrast markedly with the much less stringent - if existent at all -

environmental regulation in other foreign nations serving as sources of imported crude oil 

to the United States. 

6. Economic benefits to the U.S. of constructing and operating proposed 
projeets 

The FEIS recognized that the Keystone XL Project qas the potential to generate 

substantial direct and indirect economic benefits for local and regional economies along 
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the pipeline route. During construction, these benefits are derived from the construction 

labor requirements of the proposed Project and spending on construction goods and 

services that would not otherwise have occurred if the pipeline were not built. At the 

local level, these benefits would be in the form of employment of local labor as part of 

the construction work force and related income benefits from 'age earnings, construction 

expenditures made at local businesses, and construction wo ker spending in the local 

economy. 

The FEIS described a number of economic benefits, rcluding payroll spending 

and substantial expenditures on construction materials (e.g. pipe, valves, and pump 

stations), equipment and equipment rentals (see Table 2.3.2-1), and goods and services, 

both inside and outside of the region of influence. Keys one will provide updated 

economic impact information shortly, modified to reflect , e scale of the Project as 

proposed in this application. Clearly, however, there will co tinue to be a solid basis to 

conclude that construction of the proposed Project would re¥1 in a positive impact on 

the local economies in the region of influence. I 

The FEIS further found that construction would genette indirect local economic 
I 

benefits from secondary activity spurred by the direct effectsj This would include short-

term benefits of increased business to local and state-wide biinesses providing supplies 

and servh~es to proposed Project workers. Such businesses/ would include equipment 

suppliers, restaurants, gas stations and hotels. Spending by I the non-local construction 

work force within local economies during the construdion period could include 

expenditures on food, clothing, lodging, gasoline, and en+ent. The extent of local 

spending by non-local workers would be tied to labor e~gs and individual spending 
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patterns. Construction worker spending, in conjunction with outlays for construction 

goods and services, also would generate indirect economic benefits· as these monetary 

flows circulated throughout the economy, based upon economic linkages among 

industries. These ripple effects or multiplier effects woulq result from businesses buying 

from other businesses and could generate additional economic benefits within the region 

of irifluence. 

The FEIS further found that labor and income benefits also would extend outside 

of the region of influence, based upon the employment of non-local labor for the 

proposed Project and expenditures on construction materials and services that would be 

imported into the area. Although these benefits would not be realized locally, they would 

represent a positive econo~c impact. 

In addition to these important benefits, the FEIS further recognized that the 

Keystone XL Project would provide significant tax revenues to the states and 

communities that it cros~es. Once the Project is constructed, it would generate long-term 

property tax revenues for these states and counties. The FEIS found that there would be a 

42.7 percent increase over 2006 property tax· revenues. along the Steele City Segment of 

the original Keystone XL ,Project. The FEIS concluded. that increased property tax 

revenues "would represent a major fiscal benefit to the affected col.mties. " 15 

7. Relationships between.proposed projects and goals to reduce reliance 
on fossil fuels and to increase use of alternative and renewable energy 
sources 

The Department recently has found that the United States will-continue to reduce 

reliance on oil through conservation and energy efficiency measures, as well as through 

IS FEIS at 3.10-91. 
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the pursuit of comprehensive climate legislation and an ambitious global agreement on 

climate change that includes substantial emission reductions for both the United States 

and Canada. 16 It is indisputable, however, that these efforts will not end U.S. reliance on 

crude .oil in the near term. · As a result, the question posed by this application does not 

involve a choice between a project that provides additional access to secure, reliable 

Canadian and domestic crude oil versus turning to alternative fuels and renewable 

energy. 

Today, while the development of alternative fuels and renewable energy is still in 

its relatively early stages, the need for imports of crude oil to replace declining 

Venezuelan and Mexican supplies is real. The choice for the United States and the· 

Department of State is to obtain those alternative supplies from Canada or to turn to 

increased reliance on offshore foreign suppliers. As the FEIS found, in all domestic 

pipeline scenarios considered, increased U.S.1mports of Canadian crude oil would redu.Ce 

U.S. imports of foreign oil from sources outside of North America. Moreover, reductions 

in U.S. oil.demand would result in reductions ofoil imports from non-Canadian foreign 

soilrces, with no material reduction in imports ofWCSB crude oil (FEIS at 1-IO)P 

B. Recent Department Precedent Supports a National Interest 
Determination for Keystone XL 

On February 28, 2008, the Department found that granting a Presidential Permit 

for the original Keystone Pipeline was in the national interest. The Department found · 

that the project would (i) increase the diversity of available supplies among the nation's 

16 Alberta Clipper RODINID, p. 3. 
· 17 Significantly, the FEIS found a general consensus that the volume of crude oil consumed worldwide is 
unlikely to decrease substantially over the next 30 years, even under policy scenarios that more 
aggressively address global climate change, and that the mix of crude oil consumed i~ the future will 
include an increased proportion of oil form high cost lplCOnventional sources and/or heavy crude oil. (FEIS 
atl~~ -
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worldwide crude oil sources; (ii) shorten the transportation pathway for a portion of the 

nation's crude oil imports; (iii) increase crude oil supplies from a source region that has 

been a stable and reliable trading partner without exposing that additional supply to 

heightened security and e~vironmental concerns associated with high seas or railway 

transport; and (iv) provide additional supplies of crude oil to make up for the continued 

decline in imports from several other major U.S. suppliers. 

On September 3, 2009, the Department found that granting a Presidential Permit 

for the Enbridge Alberta Clipper Pipeline was in the national interest. In addition 

reaffirming and applying to the Alberta Clipper Pipeline the findings made a year earlier 

with regard to the Keystone Pipeline, the Pepartment also found the Alberta Clipper 

Pipeline to. be in the national· interest because it would send a p()sitive economic signal 

about the future reliability and availability of the United States' energy imports, "and in 

the immediate term, will provide constructionjobs."18 

The factors relied upon by the Department in approving those two recent 

Presidential Permits have become even more compelling today and warrant the 

conclusion that granting a Presidential Permit for the Keystone XL Project is clearly in 

the national interest. Having found those two very similar projects to be in the national 

·inter~st, it would be inconsistent for' the Department to reach a different conclusion with 

respect to the Keystone XL Project, which provides the same important benefits to the 

United States. 

18 Alberta Clipper Pipeline ROD/NID at p. 25. 
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C. Current Circumstances Amplify the Basis for a National Interest 
Determination 

The timing of the initial Presidential Permit application coincided with a period of 

lower gasoline prices and a minimized spread between Brent Crude pricing and domestic 

West Texas Intennediate (WTI) pricing. Keystone submitted an application for a 

Presidential Pennit for the Keystone XL Pipeline Project on September 19, 2008 when 

the differential between Brent Crude and WTI was approximately ( -5.6) $/bbl. As of 

Aprill6, 2012 the differential has grown to approximately 18.32 $/bbl. 

Over the last two to three years the spread· between international and domestic 

crude has increased as the Brent Crude price increases have outpaced WTI crude. Brent is 

used ·as a benchmark to price much of internationally traded crude oil. Petroleum 

production from Europe, Africa and the Middle East flowing to the United States is 

priced relative to Brent crude. Several global factors haye lead to upward pressure on 

Brent Crude prices over the last two to three years. 
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Beginning in late 2010 to early 2011, the "Arab Spring" began to affect several 

countries. These countries, including Egypt, Libya, Lebanon, Saudi Arabia, Yemen, are 

part of the Arab League, which is responsible for nearly one third of oil production in the 

world. For instance "the spot price of Brent increased $15 per barrel from February i 8 to 

March 2 as the market coped with the loss of 1.5 million barrels per day (bblld) of 

exports from Libya. With low spare production capacity, this sudden supply loss 

challenged the ability of the Organization of the Petroleum Exporting Countries (OPEC) · 

producers to provide incremental supplies to an already tight market."19 

19 bttp://www.eia.gov/todayinenergy/detail.cfm?id=4SSO U.S. Energy Information Administration, based on 
Thomson Reuters. 
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This instability has led tO supply concerns and coincides with the differential 

between Brent Crude and WTI. The graph below demonstrates the growing differential 

starting in late 2010. 

WTI and Brent 

140 

120 

100 

8 
ao 

(\: 
ao 

40 

20 

0 

Date 
Souroe: U.S, !nergy InfOrmation Admlnletrallon 

In January 2012, the European Union (EU) adopted an oil embargo policy against 

Iran. The EU has banned new oil deals with Iran and implemented a total boycott of 

Iranian oil in July 2012. The EU embargo follows U.S. sanctions approved earlier in 

January. In retaliation, Iran has threatened to close the Strait of Hormuz. Approximately 

one quarter of world oil output passes through the Strait of Hormuz. The combination of 

these supply restrictions and mar~et uncertainty have contributed to increasing the cost of 

international Brent Crude while the price of WTI has lagged due to the significant 

oversupply of crude oil in the Rockies and Mid-West of the U.S. 
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Since 2008, domestic U.S. oil production has grown by 540 thousand bpd and 

Canadian crude oil production has grown by over 500 thousand bpd. Because this 

production has exceeded demand in Western Canada, the Rockies, and the Mid-West, 

producers have been forced to use more expensive forms of transportation to reach 

markets, such as rail. The consequence of this growth in production is that the price of 

WTI has been priced at a discount to Brent roughly equal to the higher transportation cost 

to move the new production to rnRrket through less efficient means, but also impacted by 

storage co~ts and price discounting to encourage refiners to produce larger quantities .. 

Gasoline prices in the United States have also delinked from domestic WTI Crude 

pricing in the last couple of years. At all P ADD locations the price of gasoline has more 

closely followed international Brent Crude than the domestic WTI Crude. 

Oaaollne Movements with Brent and WTI 
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Gasoline prices have been linked to Brent and not WTI because the Gulf Coast 

area of P ADD 3 is the major producer of petroleum products in the U.S. and regularly 

exports significant quantities of gasoline to other regions of the United States. Because 

there is only one price for gasoline in a given market, the price is set by the highest cost 

refmers. fu the United States, the highest cost refiners are those that run significant 

quantities of crude oil that is priced based on Brent Crude~ Therefore, even though 

refiners in the P ADD 4 and P ADD 2 regions have access to much cheaper crude oil from 

Canada and domestic sources. they are able to sell at prices that are linked to the 

international market. because demand in their regions is too large to be met by domestic 

refmers alone and requires imports from PADD 3 producers. 
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Providing pipeline access to the Gulf Coast for growing production of lower cost 

domestic and Canadian crude oil is part of the solution to addressing these issues of 

37 

000271 PST DeliverableOOOO 1533 



EPA-HQ-2015-004767 Interim 3 

energy security, moderating gasoline prices, and encouraging domestic production. 

Specifically, Keystone XL: 

• Provides Gulf Coast refineries with access to greater quantities of lower 
cost crude oil supplies, allowing them to reduce the imports of higher 
priced international crude oil. Refiners with access to larger stable 
quantities of lower cost crude are able to be more price-competitive. 

• Allows domestic and Canadian producers to avoid railing of crude oil, 
discounting and longer term storage through access to a lower cost and 
more efficient pipeline transportation option. As a result, producers will 
receive a better overall price for their production, which acts as an 
incentive to continue to produce. 

V. SIMILARFACILITIES 

The nearest similar crude oil pipeline facilities to the proposed border crossing 

facilities are those of the Express Pipeline system. Those facilities cross the border 

approximately l 00 miles west of the proposed Project. Because of the distance, the 

Express facilities are not shown on any maps of the proposed Project; however, the 

Express facilities may be identified on any commercial crude oil map. Nearby natural 

gas pipeline facilities owned by Northern Border Pipeline (an affiliate of Keystone) and 

Foothills Pipeline are shown on Exhibit B. 

VI. CONSTRUCTION PLAN 

The design and procedures for construction of the Project are discussed in detail 

in Chapter 2 of the FEIS. In addition, the project will be constructed in conformance 

with a detailed Construction Mitigation and Reclamation Plan ("CMRP") which has been 

updated from the CMRP that is set forth at Appendix B (Volume 5) of the FEIS.20 

Further, the Project will be constructed in compliance with all conditions included in 

20 The updated CMRP, ~dlined against the CMRP included in the FEIS, is attached as Exhibit D to this 
application. The updates recognize that the pipeline will not be routed through the Nebraska Sandhills 
region and that measures specific to the Gulf Coast area are no longer applicable. 
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applicable pennits, particularly the approvals received form the Bureau of Land 

Management, the South Dakota PUC, and the Montana DEQ, as well as any that might be 

included in connection with the development of alternative routing in Nebraska. 

Permitting and approvals for the Project are discussed elsewhere in this application and in 

the FEIS (Section 1.1 0). 

VII. FINANCING AND RATES 

The capital cost of the U.S. portion of the Project, from the U.S-Canada border to 

Steele City, Nebraska, is estimated to be U.S. $ 5.3 billion. The project is anticipated to 

be financed through a combination of internally generated funds, bank financing, and 

access to capital markets. 

The rates for crude oil transportation through the U.S. portion of the Project will 

be subject to regulation by. the Federal Energy Regulatory Commission ("FERC"). 

Keystone anticipates there will be two categories of services offered: 

1) Committed or term service- Keystone is proposing long-term contracts 

with discounted rates and a fixed/variable rate design. The rates vary with 

contract term, with lower rates offered for longer terms. The fixed portion 

of the rate is based on levelized 10, 15, or 20-year contracts and will not 

change over the term of the shipper's contract. The fixed portion of the 

rate is designed to recover the capital invested and is designed on a 

postage stamp basis. The variable portion of the rate is a flow-through of 

the actual operating costs, adjusted annually. 
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2) Uncommitted or spot service - Keystone will offer service to non-contract 

shippers on a month-to-month basis at a posted spot rate. The spot rate 

will be subject to indexing, as permitted by FERC. 

VIII. HISTORIC PRESERVATION 

In compliance with federal laws enacted to protect cultural resources from 

damage resulting from federally funded or permitted activities, including the National 

Historic Preservation Act, cultural resource investigations were conducted for each state 

crossed by the proposed Project. These investigations were conducted in consultation 

with ·the State· Historic Preservation Officers ("SHPOs") for each state and the 

Department. A discussion of the results of those surveys and the concurrence of the 

SHPOs is provided in Section 3.11 (Volume 2) of the FEIS Cultural resources field 

inventories along the Nebraska re-route will be conducted, pursuant to SHPO-approved 

plans, in locations where the route differs from the FEIS route. Those surveys will be 

completed in the summer of 2012 pursuant to the terms of the Programmatic Agreement 

(P A, FEIS Appendix S, Volume 7) that was prepared for the original Keystone XL 

Project. Additional surveys of previously un-surveyed tracts in Montana and South 

Dakota, as well as treatment plans and mitigation plans, have been filed with Department 

and respective SHPOs under the terms of the P A for Department review and concurrence. 

The Department conducted government-to-government consultations with Native 

American tribes along the Project route in Montana and South Dakota, as well as the 

original Nebraska route. Those consultations are summarized in Section 3.11.4.3 of the 

FEIS and the results of those consultations are incorporated into the P A. 
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IX. OTHER U.S. APPROVALS 

Table 1.10-1 ofthe FEIS provides a list of the federal and state permits, licenses, 

approvals, and consultation requirements applicable to the Project in the United States. 

Keystone has worked extensively with the U.S. Bureau of Land Management (BLM) on a 

Plan of Development (POD) for construction of the Project on federally managed land. 

Keystone will (lnalize the POD and expects to receive a grant of right-of-way and 

temporary use permit from BLM later this year. Keystone has completed the South 

Dakota Public Utilities Commission (SDPUC) process under the Energy Conversion and 

Transmission Facilities Act and received a Final Decision and Order from the SDPUC in 

March 2010 and an amended Final Decision and Order in June 2010, approving 

construction of the Project in the state. The Montana Department of Environmental 

Quality (MDEQ) was a cooperating agency in the development of the FEIS. The FEIS 

incotporates the MDEQ construction specifications as well as the route variations that 

were adopted by the MDEQ in Montana (Appendix I, Volume 6). The MDEQ issued a 

Certificate of Compliance under the Major Facility Siting Act (MFSA) to Keystone on 

March 30,2012: 

Keystone has filed for the majority of its required county and local permits and 

approvals for Montana and South Dakota. With respect to the other outstanding permits 

and approvals, Keystone has finalized all pre-application consultations, completed draft 

permit application preparation, and is ready to file the remaining permit applications in 

2012. 

As noted, Keystone has submitted its proposed alternative routing in Nebraska to 

the NDEQ. Keystone expects the Nebraska alternative route selection process to be 
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complete later this year. Keystone will supplement this application with the revised 

routing in Nebraska as soon the Nebraska re-route selection process is complete. 

X. CANADIAN APPROVALS 

In Canada, approximately 329 miles of new 36-inch pipeline will be constructed 

from Hardisty, Alberta to Monchy, Saskatchewan where it will cross into Phillips 

County, Montana. Review and approval of the proposed Canadian facilities is subject to 

. the jurisdiction of the· Canadian National Energy Board ("NEB") as well as various local, 

municipal, provincial and other federal authorities. 

The Canadian portion of the Project will cross provincial and international 

boundaries and, accordingly, has been subject to the regulatory oversight of the NEB. 

The NEB issued a Certificate of Public Convenience and Necessity ("CPCN") under 

section 52 of the National Energy Board Act ("NEB Act") authorizing construction and 

operation of the Project on April27, 2010. In its Reasons For Decision (OH-1-2009), the 

NEB determined: 

• That taking into account the implementation of proposed mitigative 

measures and those set out in the CPCN conditions, the Project is not 

likely to cause significant adverse environmental effects. 

• That the Project is and will be required by the present and future public 

convenience and necessity. 

On September 2, 2010 and November 3, 2010, the NEB approved the detailed 

route for the Project in Canada pursuant to section 36 of the NEB Act. 
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In addition, on September 7, 2010, the NEB approved the relevant pre

construction conditions in Certificate OC-56 to allow construction to commence on the 

Hardisty B Terminal and river crossings to be constructed by horizontal directional drill 

(HDD). Construction commenced on the Hardisty B Terminal on September 13,2010. 

On August 30, 2011, the NEB approved the pre-construction conditions for the pump 

stations and earth grading work has commenced. The HDD crossings oftwo mf\ior water 

courses -- the Red Deer and South Saskatchewan Rivers -- were completed during the 

first quarter of2012. 

Various ancillary authorizations from local, municipal, ·provincial and federal 

authorities for activities related and incidental to the construction and operation of the 

project facilities is also required .. Filing for these authorizations is well advanced and the 

majority have already been received. 

XI. ENVIRONMENTAL JUSTICE 

To facilitate the Department's obligations under Exec~tive Order 12898, 

environmental justice considerations, including information on minority and low-income 

populations likely to be affected by construction of the proposed pipeline, were addressed 

in the FEIS (Section 3.10.1.1). The FEIS concluded that potential impacts to minority 

and low-income populations during construction within counties crossed by the proposed 

Project corridor would be minor and would not disproportionately affect these 

populations when considered at the county population level. Some potential limited, 

short-term construction impacts were posited to minority and low-income populations at 

the micro, census block level, however, mitigations for these impacts were identified in 

the FEIS. Further, the FEIS concluded it is not likely that operation of the proposed 
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Project would disproportionately adversely impact minority and low income populations. 

This extensive analysis was conducted under guidance from the Environmental 

Protection Agency and will be updated for the new route in Nebraska once the new route · 

has been determined. 

XII. COMPATIBILITY WITH NEC RECOMMENDATIONS 

With respect to the recommendations contained in the August 8, 1994 National 

Economic Council White Paper, "Staff Recommendations on the Task Force on Border 

Infrastructure and Facilitation for Improved U.S. Border Operations," Keystone states as 

follows: 

• No specific support infrastructure or access roads are necessary or 
required by state or regional plans with respect to the border crossing 
facilities. 

• No Canadian development plans or priorities have been identified as 
specifically applicable to the border crossing facilities. Keystone XL will 
comply with all permitting and other requirements applicable to the 
Canadian segment of the project, to the border. 

• Keystone XL will inspect the border crossing facilities in accordance with 
U.S. Department of Transportation regulatory requirements set forth at 49 
C.F.R. Parts 194 and 195, including aerial, foot and in-line mechanical 
inspections. The cost of these inspections will be covered by Keystone's 
normal operating budget. Keystone operational personnel will carry out 
all required inspections. 

XIII. ENviRONMENTAL REVIEW 

Consistent with its practice, in response to Keystone's September 19, 2008 

application for a Presidential Permit, the Department commenced ·a NEPA review by 

Notice of Intent issued January 28, 200921 and prepared a Draft Environmental Impact 

21 74 Fed. Reg. 5019. 
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Statement that it released for public review on April 16, 2010. The review period was 

twice extended into July 2010. Following the public comment period, the Department 

issued a Supplemental Draft EISon Aprill5, 2011. After an additional public comment 

period, the State Department issued an eight-volume Final EISon August 26, 2011. The 

FEIS concluded that "[t]he analyses of potential impacts associated with construction and 

normal operation of the proposed Project suggest that there would be no significant 

impacts to most resources along the proposed Project corridor .... ,,z2 

Keystone's application as submitted today follows the route from the Canadian 

border across Montana and South Dakota that was fully studied in the FEIS. Moreover, 

although there will be a new route through a portion of Nebraska that avoids the 

Sandhills region, the remainder of the Nebraska route will utilize the routing already 

studied. As to the portion of the route in Nebraska that has not yet been established, 

Keystone has provided the NDEQ with alternatives and a proposed preferred route that 

avoids the Sandhills and will work with the NDEQ and the Department in the selection of 

an alternative route across the State. Potential impacts of that ·new routing will be 

addressed during that process. Keystone understands that the routing process in 

Nebraska will be fully transparent ·and will involve multiple opp9rtunities for public 

input. 

Because so much of the environmental analysis relevant to this application was 

recently completed in the comprehensive review associated with the original Keystone 

XL application, there is no basis for the Department to conduct, ab initio, a completely 

new NEP A process for this application. Existing Keystone environmental documents can 

22 FEIS at 3.15-1. 
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be relied upon because the currently proposed action meets all four aecepted criteria for 

determining whether existing environmental documents adequately cover a proposed 

action under consideration:23 

• The new proposed action is essentially similar to an alternative analyzed in the 
existing NEP A documents. It is within the same analysis area and the 
geographic and resource conditions are similar or identical to those analyzed 
in those analyzed in the existing NEP A document. 

• The range of alternatives analyzed in the existing NEPA documents are 
appropriate with respect to the new proposed action, given current 
environmental concerns, interests, and resource values. 

• The existing analyses· are valid in light of any new information or 
circumstances. It is reasonable to conclude that new information and new 
circumstances would not substantially change the analysis of the new 
proposed action. 

• The direct, indirect, and cumulative effects that would result from 
.implementation ofthe new proposed action similar to those assessed in the 
·existing NEPA documents. 

Given that the Department has prepared a FEIS for the Project as previously 

proposed, it would be fully appropriate for the Department to utilize an Environmental 

Assessment (EA) for its review of the Nebraska alternative routing. Consistent with 40 

CFR 1508.28, an EA would tier from the FEIS on the largerproject and address those 

issues specific to the alternative routing in the State. On the other hand, if the 

Department elects to prepare a Supplemental EIS, it should be limited to a review of the 

impacts of the new portion of the Project route in Nebraska. 

Moreover, using existing docurtlents complies with the President's call to speed 

infrastructure development 'through more efficient and effective permitting and 

23 See, BLM National Environmental Policy Handbook, p. 23, January, 2008. 
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environmental review.24 As the Council on Environmental Quality regulations observe: 

"NEPA's purpose is not to generate paperwork- even excellent paperwork- but to foster 

excellent action."25 

With the incorporation of the revised routing in Nebraska, Keystone will have 

provided all environmental information required by the Department, including: 

i. . Description of the site of the proposed facility showing the types of 
environment that will be affected by construction of the proposed 
facility and related facilities. 

ii. The probable impact of construction and operation of the proposed 
facilities on these environments, including positive and negative 
aspects of primary (construction and operation) and secondary 
(related to long-term growth stimulated by the facility) impacts. 

iii. Ways in which adverse impacts might be mitigated through 
construction techniques, site planning, and safety features, etc. 

iv. Any probable adverse impacts that cannot be avoided. 

v. Brief discussion of any trade-offs between short-term environmental 
impacts and long-term environmental gains or vice versa. 

vi. Relationship of the proposed facility to other land use plans, policies, 
and controls in the affected area. 

vii. Description of the extent to which the construction ofthe proposed 
facility irreversibly curtails the range of the potential uses of the 
environment. 

viii. What alternatives to the proposed facility were considered and what 
are the relative environmental benefits and costs of the alternatives 
considered. 

XIV. CONCLUSION 

For the reasons set forth above, Keystone submits that the construction, 

connection, operation, and maintenance of the proposed border crossing facilities, in 

24 See, www.whitehouse.gov/the-press-office/20 11/08/31presidential-memorandum-speeding
infrastructure:development-through-more. See also, "Memorandum for Heads of Federal Departments and 
Agencies" Improving the Process for Preparing Efficient and Timely Environmental Reviews under the 
National Environmental Policy Act, March 6, 2012, pp 12-13. 
2~ 40 C.F.R. § lSOO.l(c). . 

I 
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conjunction with the Project as described herein and in the FEIS, are in the national 

interest of the United States. Accordingly, Keystone respectfully requests that the 

Department issue a Presidential Permit authorizing the construction, connection, 

operation, and maintenance of the identified border crossing facilities for the importation 

of crude oil, to be located at the international border between the United States and 

Canada, at Phillips County, Montana, as more fully described in this application. 

Keystone respectfully requests that the Department issue a Presidential Permit promptly 

after the revised Nebraska routing is submitted . 

Dated: May 4, 2012 

. Respectfully submitted, 

Kristine L. Delkus 
Deputy General Counsel 
Pipelines 'and Regulatory Affai 
TransCanada Corporation 
450 1st Street, S. W. 
Calgary Alberta, Canada 
T2P SHl 

James P. White 
Associate General C01.msel 
Pipelines and Regulatory Affairs 
TransCanada Corporation 
454 7 Rincon Place 
Montclair, VA 22025 
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EXPERIENCE 

TransCanada has designed, constructed and operated pipelines in virtually every type of 
topography of the world and have been North America's pre-eminent operator of 
pipelines since the 1950s when operations commenced on the high-capacity, transmission 
pipeline system connecting western Canadian supplies to eastern markets. Today, we 
operate one of the largest, most sophisticated, remotely-controlled pipeline networks in 
the world with a solid reputation for safety and reliability. Through almost 50 years of 
domestic experience and approximately 20 years of international experience, 
TransCanada has succeeded in the discontinuous permafrost of northern Alberta, the 
jungles of Malaysia, the prairies of southern Saskatchewan, the mountains of Chile, and 
the muskeg and bedrock of northern Ontario. 

As a result of this widespread experience, and including our learning's from operations, 
our North American pipeline network has developed into an extremely safe, reliable and 
cost-effective asset. We have attained this status by applying not only established 
industry knowledge but also some innovative processes and technology. For example: 

• We have implemented reliability-based methodologies into our design; 

• We use risk models to validate design criteria and to set maintenance priorities; 

• We utilize GIS technology to support our engineering and operations processes; 

• We have installed industry-leading high strength steels into our mainlines; and 

• We have made mechanized welding the standard in large-diameter pipeline 
construction and we have developed and applied ultrasonic testing techniques which 
support the installation of our high-grade steels. 

Another specific area in which we have developed unique expertise is that of corrosion 
management. This allows us not only to operate safely and cost-effectively over the long 
term but to construct pipelines in new frontiers as well: 

• We have proven experience in protecting our pipelines in areas where no commercial 
power is available. We operate a significant length of pipelines in such areas, 
particularly in northern Alberta. As a result, we have years of expertise in both the 
use of sacrificial anodes for transmission applications and in powering our cathodic 
protection systems with local, unattended sources such as thermo-electric generators; 

• We are exploring new technologies, including fuel cells, to provide additional options 
for remote power generation; and 

• We have decades of experience with the performance of pipeline coatings in cold 
climates and have done significant research in this area. 
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TransCanada owns and operates one of the largest and most sophisticated gas pipeline 
systems in the world. It collects gas from one of North America's most extensive and 
cost-competitive basins, the Western Canadian Sedimentary Basin. through a network of 
pipelines which connects over 1 ,000 receipt points. On the Alberta system we ship gas 
for well over 300 customers under approximately 36,000 firm and interruptible contracts. 
From here, our high-capacity mainlines feed local consumers, as well as the major 
markets of eastern Canada and the northeast, central and western regions of the United 
States. Our GTN system crossing from British Columbia into Idaho and running through 
Washington and Oregon to Northern California, serves the Pacific Northwest while our 
ANR system connects supply areas in Oklahoma and Texas with the high demand areas 
of the U.S Northeast. Our current oil system crosses the Canada/U.S border supplying 
Alberta oil to Patoka and Cushing markets. 

We are a leader with respect to operationally-efficient and cost-effective gas transmission 
companies in North America while continuing to grow and optimize our oil business: 

• Our oil and gas systems are designed for remote operation; 

• We have specialized software which constantly analyses flow situations and monitors 
for abnormalities; 

• We maintain our system with a risk-based, quantitative process that pinpoints our 
areas of greatest exposure and allows us to set our maintenance priorities; 

• We are one of the world's largest operators of aero-derivative turbines outside the 
aircraft industry; 

• We generate electricity from some of our compressor stations and have branched into 
the renewable power generation with our wind and solar projects. 

• We have a reputation for bringing new technology to our industry. From high
strength steels to new maintenance processes, we have a history of making new 
technology work. 

Our operational excellence has generated impo11ant bottom-line benefits for our 
customers: 

• Our extensive market coverage provides our customers with a wide range of business 
options as to where they can deliver their product; 

• The large customer base that we have built allows us to offer a comprehensive and 
flexible menu of services and pricing. Shippers can choose to contract for dedicated 
capacity or occasional capacity. They can select short-term as well as long-term 
services. On our gas systems they can park gas on our system or they can borrow gas 
from it and they have options for storing their gas or changing title during shipment; 
and 

• Our customers can be very confident about security of throughput. We operate our 
system remotely. Our risk-based maintenance processes, unique to our industry, focus 
on value, availability and reliability. 
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• Independent benchmarking studies show that, in a number of key measures, 
TransCanada's operational performance is ··Best in Class." 

TransCanada's operation and maintenance activities are governed by over 1000 specific 
procedures that promote safety, environmental protection and efficiency in the operation 
of the pipeline. These procedures are known as TransCanada Operating Procedures 
(TOPs). TOPs are developed and revised in conjunction with our pipeline and plant 
maintenance plans, safety and environmental protection programs, and in response to 
legislated requirements and best practices in all applicable regulatory jurisdictions in 
which we operate. 

TOPs are maintained electronically and are accessible at all locations across the 
organization. Electronic links with our state-of-the-art computerized maintenance 
management system allows for efficient access to TOPs for field technicians at the same 
time as they are reviewing and issuing maintenance work orders. Results and findings 
from the execution of maintenance tasks are captured and trigger reviews and updates to 
TOPs, thus facilitating continuous improvement. Finally. a change-management program 
ensures that legislative amendments that may impact TOPs are communicated, analyzed 
and incorporated into TOPs when appropriate. and that staff receive timely notifications 
when TOPs are revised. 

The TransCanada pipeline operations control center provides continuous, 24 hours/day, 
monitoring and control of the company's 36,500 mile gas network and 2150 mile oil 
network. We have developed a state-of-the-art suite of control and infom1ation 
management tools which direct and monitor the safe and efficient flow of gas and oil 
across the continent. This package has evolved with the growth of the pipeline network 
over aLmost six decades. taking into consideration our learning's from system expansion, 
industry progression and customer needs. 

The key services provided from the Operations Centre include: 

• Monitoring and control of the pipeline system and coordination of all activities on the 
system~ 

• Accurate receipt and delivery of all nominated volumes through optimum system 
operation: and 

• A central role in emergency preparedness and response. 

Overall system planning, outage coordination and general control center support is 
provided by our Operations Planning groups. More specifically, the following functions 
are carried out: 

• Planning and coordination of outages from the very short term to one year into the 
future; 

• Handling of unplanned outages; 

• Simulation and hydraulic analyses of the pipeline network: 

3 
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• Planning for capacity as well as the allocation of that capacity to customers; and 

• Development and implementation of operating strategies. 

The entire TransCanada transmission network is operated through a highly advanced 
SCAD A system. The system has a superior record of availability and, in addition. is fully 
backed up with a remote hot standby contingency facility. It has significant built-in 
excess capacity and is readily expandable. Numerous end devices and protocols can be 
supported. We offer secure, remote views of our systems and data through a variety of 
telecommunications links including satellite, data radio, frame delay. dial-up and leased 
line. Update rates of one second can be handled. 

TransCanada recognizes the rapidly changing landscape of the pipeline transportation 
industry. We make ongoing efforts through training and new technologies to assist in the 
effective and safe operation of the pipeline. 

A recent innovation that we have developed provides high-level advisory information 
intended to complement the SCADA system. The resulting "Advisory System" is based 
upon capturing a Controller's knowledge and importing it into an expert system that is 
integrated in real-time with SCADA. The Advisory System continually exercises this 
knowledge, seeking and identifying possible causes for irregular hydraulic conditions and 
presents its conclusions through a web-enabled user interface. In this way, Control 
Centers are provided with early notification of operational anomalies so that decisions 
can be made either to acknowledge or remedy the situation quickly. 

ASSET MANAGEMENT 

TransCanada, Operations and Engineering, has developed an Asset Management System 
(AMS). It is a scalable and integrated approach in decision-making and enabling assets to 
meet performance requirements. It targets TransCanada's objectives related to cost, 
availability, efficiency, quality, regulatory, safety and environmental expectations. The 
operations and maintenance strategies/plans will be aligned with existing TransCanada 
world class maintenance management philosophies. 

On its 36,500 mile gas pipeline and 2150 mile oil system, TransCanada has an exemplary 
record of safety, compliance and reliability. This is the direct result of our Facility and 
Pipe Integrity Management Program. processes and documentation that support its 
implementation. 

Facilities Integrity Management Program 

The Facilities Integrity Program strives to achieve the following goals: 

• Zero safety impacts to the public and TransCanada employees 
• Compliance with regulatory requirements 
• Optimal equipment performance at optimal costs to achieve the business requirements 

as outlined 
• Minimal impact on the environment 
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This is achieved though development, implementation and alignment between our Asset 
Management Plans, Integrity Plans and Facility Management Plans (See Diagram below). 
This program utilizes the expertise of our field, engineering and commercial partners to 
optimize equipment reliability/availability and industry leading preventative and 
predictive maintenance. Additional work is defined by our integrity plans utilizing 
integrated risk assessment to indentify inspection frequencies, engineered solutions or 
optimize maintenance practices. 

In alignment with our facilities integrity management program TransCanada applies an 
integrated approach with other programs such as the pipeline integrity management 
program where there may be contributing factors from a facility (compressor station or 
pump station) which may increase our risk to the pipeline. 

TransCanada's facility integrity plans and associated procedures that are currently 
applied to the Keystone pipeline system would be reviewed and modified to ensure 
alignment and compliance to any additional integrity requirements that arise from a 
Presidential Permit. 

-

Maintenance 

PM 

PdM 

Projects 

Inspect ions 
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Pipe Integrity Management Program 

The Pipe Integrity Management Program strives to achieve the following goals: 

•zero safety impact to the public and TransCanada employees 
•zero pipe failures 
•compliance with regulatory requirements. including special conditions. special 

permit and waiver requirements 
•minimal impact on the environment 
•favourable public and regulatory perception 
•maximum service availability 
•lowest lifecycle costs 

The policy is implemented through various Integrity Management Programs (IMP) that 
integrate TransCanada's expertise and processes with the applicable jurisdictional 
regulatory requirements. These programs utilize state-of-practice advanced inspection 
and mitigation technologies applied within a comprehensive risk-based methodology. 
Risk assessment is used to identify potential integrity threats. This, in turn, initiates 
appropriate inspection/mitigation activities, while results from advanced inspections for 
known or suspected integrity threats are used to develop specific integrity maintenance 
activities. 

To ensure good management of con·osion issues, we involve our corrosion experts from 
the first stages of design, not just dming the operations phase of a pipeline. 

In alignment with our policy, TransCanada applies a holistic oversight of integrity 
addressing all relevant threats across the entire pipeline system, however specific 
consideration and prioritization is given to locations were a release could impact 
population centers and environmental sensitive areas, defined as High Consequence 
Areas within federal Pipeline Safety Regulations. The program is further refined 
through consideration of special conditions specific to the particular pipeline system or 
portions thereof. 

TransCanada's Hazardous Liquid Pipelines IMP and associated procedmes that are 
currently applied to the Keystone pipeline system, would be reviewed and modified if 
required to ensure alignment and enforcement of any additional integrity requirements 
that arise from a Presidential Permit. 

Compliance Management 

TransCanada's management systems ensme that design; construction, operation and 
maintenance activities at Company assets are conducted in accordance with applicable 
standards, codes and legislative requirements. In addition, these systems provide effective 
tools and processes for responding to and managing any incidents that occur. whether 
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field-based or corporate in nature and from minor to emergency in magnitude, with the 
outcome of protecting health, safety and the environment, preserving system integrity and 
satisfying all stakeholder requirements for information, including those of our regulators. 
As illustrated in the diagram below, the cornerstones of our compliance management 
process are the incident Management System, the Emergency Management System, the 
issue Management System and the Regulatory Management System. 

lnodent .,, t:mergency I 
Management I Management I 

_j-· --· Co,'l'Qkanc•;;;,~,..a~~&ctl ___ l 1 J~--j 

I 
! 
' Regulatory I I Management 1 
l,..,,_,.......,..~,._._.,.,., __ j 

ConH1uOu~ l!ru.Jro•lomG"'l 
Perlormr;rw.t: Me.'"-"-dremc:n1 l 

Auotb,; &. Tram:ng 1.. 
t:,:::,do·lt 8. ~~~uu f•adqng 1· "] 

Compliance Management System 

lssu~ 

Manaf.r>erllBnt 

Each system fulfills a distinct role and purpose in managing compliance and these are 
described in the following sections. However, at the same time, they all share certain 
common characteristics as follows: 

• The systems have been developed in accordance with a management system model 
that emphasizes the development of comprehensive documentation, the provision of 
effective technical support and training, regular performance measurement and 
compliance audits, and a focus on operational excellence and continuous 
improvement; 

• The systems are scalable, meaning that they can be integrated easily into new 
business ventures and environments (e.g., power); 

• The systems include reviews with TransCanada's legal department to ensure that 
system outcomes are legally consistent and appropriate; and 

• The systems extensively utilize our Incident & Issue Tracking tool, which won a 
'"Best in Class" Award from the Canadian Energy Pipeline Association (CEPA) in 
2001. 

Regulatory Management 

TransCanada monitors legislation for any regulatory change that may have the potential 
to impact TransCanada's operation in Canada, the United States and Mexico. 
TransCanada focuses on legislative change and changes in industry best practices that 
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may necessitate a revision to, or the creation of. one or more TransCanada policies. 
engineering standards, specifications. operating procedures, task packages and programs. 
The process is designed to ensure appropriate reviews, approvals. procedures, training 
and documentation are completed for changes that are not considered ··replacement in 
kind." 

INCIDENT MANAGEMENT SYSTEM 

The purpose of the Incident Management System is to ensure that TransCanada satisfies 
its health, safety and environmental commitment to meet or exceed all applicable laws 
and regulations by applying a systematic. timely process for anticipating, preventing and 
managing unplanned or unforeseen events which result or may result in undesirable 
consequences for the Company, its personnel and I or stakeholders. 

The IMS encompasses the following three (3) processes designed to address the unique 
conditions and responses required with an Incident in accordance with its risk profile and 
ultimate origin or source (non-operational, operational). 

1. Incident & Issue Management process The purpose of TransCanada's Incident & 
Issue Management Process (IMP) is to ensure incident and issue 
response/identification, notification/initial documentation, investigation/initial 
response. documentation/implementation, follow-up/evaluation and sharing of 
learning is completed in a uniform, thorough and timely manner to promote 
continuous improvement and to help prevent recurrence of a similar incident. 

2. Emergency Management TransCanada's Emergency Management System applies to 
all aspects of preparedness and response, but in particular means doing whatever is 
practicable to ensure the safety and security of the public, regardless of the cause of 
the company's emergency or assignment of fault. The purpose of the system is to 
protect the health, safety or welfare of people, or to limit damage to property, 
company operations and the environment. A critical component of Emergency 
Management is Business Continuity. TransCanada's Business Continuity Program is 
structured to ensure that each business area clearly understands the impact to their 
business processes from a resource disruption perspective and to assist in the 
identification of appropriate mitigation strategies. This program has been designed to 
help effectively manage incidents in a way that ensures an enterprise approach to 
problem solving, and to be flexible and scalable, ensuring continuous alignment with 
TransCanada business direction and strategies. 

3. Crisis Management Crisis Management is set up to effectively deal with the 
challenges of: a possible extortion attempt, kidnapping, hostage taking, crisis 
involving a bomb or bomb threat fatal aircraft accident, pipeline catastrophe, natural 
disasters, civil disturbances, sabotage events, or any other incident of a similar 
magnitude. Such incidents generally differ from those of a regional or localized basis, 
because of their \Vide-ranging impact and influence. Resolutions normally require 
more than a routine coordinated operations approach. For these reasons the Crisis 
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Management Team has been appointed to provide corporate leadership, to ensure an 
organized team response is mounted as the situation dictates, and to assume 
responsibility in looking after the best interests of TransCanada and its employees. 

Emergency Management System 

TransCanada's Emergency Management System is an integrated system of procedures 
and plans that ensures an efficient and effective response to emergency situations at all 
Company natural gas transmission, natural gas storage, oil transmission and power 
generation facilities. The Emergency Management System details the procedures and 
accountabilities associated with the activation, notification and response phases of an 
emergency and in addition, facilitate preparedness. 

TransCanada has a comprehensive emergency response program that is applied to any 
facility operated by our Company. As part of the program. an Emergency Response Plan 
("ERP'') "\Vill be developed 6 months prior to commencing new pipeline operations and 
submitted to the pipeline safety regulators for approval. TransCanada will consult with 
local ofticials to ensure coordination with local and state offices of emergency services as 
the Plan is further developed. TransCanada will also conduct training for internal and 
external responders and outreach with Emergency Responders to ensure alignment in the 
need for response to a pipeline emergency. 

The overall strategy behind the ERP is to manage risks and to ensure that TransCanada is 
able and prepared to address any potential consequences in the event of an emergency 
including a release. TransCanada will have internal personnel, contractors and equipment 
situated in strategic locations along the pipeline route to facilitate an immediate and safe 
response to an emergency. The ERP would be designed to establish appropriate response 
and mitigation measures based upon worst-case discharge volumes. The ERP would 
outline the following: 

• Measures to protect the health and safety of responders and the public 

• Internal and external notification procedures including to emergency services, 
government/regulatory agencies and contractors 

• Initial and sustained response actions 

• Response equipment and personnel resources 

• Environmental Sensitivities and High Consequence Areas 

• Tactical control points 

• Training requirements 

• Maintenance requirements 
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• Other regulatory required elements 

TransCanada plays a prominent and leading role in emergency management within the 
industry. We chaired the Pipeline Safety and Emergency Response Conference which 
was held in Calgary in the fall of 2001. We currently hold the position of Vice Chair of 
the Emergency Management Committee of the Canadian Energy Pipeline Association 
(CEPA). As well, we are an active member of the technical review committee for 
CANICSA Z731 (''Emergency Planning for Industry standard"). 

10 
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TRANSCANADA KEYSTONE PIPELINE, LP 

KEYSTONE XL PIPELINE PROJECT 

PRESIDENTIAL PERMIT APPLICATION 
EXHIBIT B 
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TRANSCANADA KEYSTONE PIPELINE, LP 

KEYSTONE XL PIPELINE PROJECT 
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Pipeline Specification 

The following summarizes pipeline specifications for· rhe Keystone XL Pipeline Project. 

l.O DESIGN FORMt:LA 

The design parameters tor steel pipe shall he detennined in accordance with the 
f(Jllmving equation: (See 49 CFR 195.106-lntcmal Design Pn:ssurel 

p = 2St/D X F .\ E 

where: 

P ""· Intemal Design Pressure, psig 
S = Specified minimum yield strength. psi 
D = Nominal outside diameter of the pipe. inches 
t = Specified \Vall thickness or tht• pipe. inches 
F =Design Factor 
E = Seam joint tactor 

2.0 DESIGN FACTOR DETERMTNA TION 

The design factor (F) will be detennined as a result of conditions or a combination of 
conditions such as crossings. tabrications. station piping. and special areas. 

2.1 fv1ainline and Facilities 

The pipeline will be designed consistent \\ith the 57 Special Conditions 
included in the Department ofState·s August 26. 2011 Final Environmental 
Impact Statement (FEIS) for the Keyshme XL Pipeline Project (Appendix C 
to FEtS) and to spt'dfications suf!l~.:il.'tlt to support a potential future 
application for a special permit from the U.S. Department of 
Transportation. Pipeline and l [azardous Materials Satct} Administration 
(PHMSA) to operate at a higher pressure and greater throughput than 
would otherwise obtain under the current PHMSA regulations. 

The design factor of 0.8 v. ill be us~:d for the mainline in all areas where 
nonnai installation methods and cross country conditions prevail with 
exceptions to areas as stipulated in the PH~1SA Special Condition #14 with a 
reduced operating pressure equivalent to a maximum 0.72 design factor such 
a<> pump station and intenncdiatc mainline Yahe facilities. 

Crossings 

Though a lower design factor is not specified by 49 CFR Part 195 or the 
PHMSA Special P~m1it t(>r sdectcd crossings and fabricated assemblies, a 
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conservative design practice is applied. Pipe irL.;;talled at all hi!!hwav 
crossings. bored road and cased rail road crossings shall be design to ;quat~ 
to a 0.60 design factor. Dir~ctionalh drilled crossinus. and uncascd railroad 
crossings shall be designed using a d~sign !:tctor of 0~50. 

3.0. LINE l'JPE REQl.iiREMEl\TS 

Line pipe tor the Keystone XL Project shall be double submerged arc 
welded in accordance with API Sf. Steel Pipe. 44'11 Edition 

New steel pipe for the mainline shall be mill inspected by an authorized 
TransCanada inspector and mill tested h) API specification requirements. 
and Company specitications. 

If shipped by raiL the shipment shall be madt~ in accordance \vith API 
Recommended Practice 5Ll specification latest edition. if shipped by 
barge or marine transpt'rt. the shipment must be in accordance with API 
Rect)mmended Practice SL\\'. 

4.0 MINIMUM WALL THICKNESS AND YIELD STRENGHT 

:Mainline pipe nominal \vall thickness ( w.t.} will be detennined by the 
design 1ommla. inciuded in Section 1 .CJ: 

The pipeline \Vii! operate at a Maximum Operating Pressure of 1308 psig 
with an operating specified minimum yield strength up to 72 percent. 
:r\onetheless. as noted. the pipeline will he designed to stxdfications 
sufficient to support a l"X)tential future application tl.)r a special permit at a 
Maximum Operating Pr6sure of 14-+0psig. :\ccordingly, the design will 
reflect the following minimum wall thicknesses: 

36" 0.0. x 0.465'' w.t.. API 5LPSL2 X-7otv1 (0.80 design factor} 
36" 0.0. x 0.515" w.t.. API5LPSL2 X-70tv1 (0.72 design factor) 
36" OJ). x 0.618'" w.L APl 5LPSL2 X-70M (0.60 design factor) 
36" 0.0. x 0.748" \\.t.. API 5LPSL2 X-70M (0.50 design factor) 

Design Pressure of 1600 psig at locations dtwmstrcam of pwnp stations 
where the elevation is lmver than the station: 
36" O.l). x 0.572 .. \\.t.. API 51 .PSL2 X·70l'v1 (0.72design factor) 
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5.0 PIPE WALL THICKNESS TRANSITIONS 

End preparation will be done: in accord<mc~ \'-ith API llO..f 20'h Edition. 

6.0 MINIMUM llfPE LENGTH 

Minimum pipe length to he installed on pipeline constntction will he fht: (5 J teet 
This does not apply to fabricatt:d assemblies or transition pieces. 

7.0 PIPE BENOJNG 

fhe U.S. portion of the Keystone pipdinc will utilize both field bending and 3D 
Hxged tittings in the constmction or the pipeline. The pipeline will altO\\ for l oo·~o 
passage of in~inspection tools. 

8.0 COATING CONSIDERATIONS 

A. Below Ground Piging 

The primary cuating for the exterior surface of below ground line pipe 
shall be fusion bonded epoxy (FBEJ with a lltllninal 16 mil thickness and 
with a minimum tive inch (5") coating cutback at each end of the pipe 
joint. Welded tidd joints shall be protected with two part liquid epoxy. 
lntemal coaring is not required for this projt;.'cL Line pipe installed in a 
bored or dir~ctional drill crossing shall be coated with FBE and an over 
coat or abrasion resistant coating. 

Line pipe installed in marshes and wetlands su~iect to flooding for 
extended periods of time and beneath uncased Jminage canals and ditches. 
and rivers and streams installed by the open-cut method will he externally 
coated over FBE coating with reinli:lrced concrete. concrete weights or 
geotextile bag \\eights installed to provide the pipe with a minimum 
spetific gravity of 1.10 in fresh \\atcr. 

B. Above Ground Pipinu 

All above grade. uncoated piping and appurtenances shall be sandblasted 
dean. primed and painted in accordance \\·ith Keystone painting 
specifications. Colors shall be specilied by Keystone. 
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TransCanada 
In business to deliver 

KEYSTONE XL PROJECT 

CONSTRUCTION, MITIGATION, 
AND RECLAMATION PLAN 

October 2010April 2012 
Rev.~ 
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CONSTRUCTION MITIGATION AND RECLAMATION PLAN 

1.0 INTRODUCTION 

2.0 GENERAL CONDITIONS 
2.1 Training 
2.2 Environmentallnspection 
2.3 Advance Notice of Access to Property Prior to Construction 
2.4 Other Notifications 
2.5 Damages to Private Property 
2.6 Appearance of Worksite 
2.7 Access 
2.8 Aboveground Facilities 
2.9 Minimum Depth of Cover 
2.1 0 Non-Hazardous Waste Disposal 
2.11 Hazardous Wastes 
2.12 Noise Control 
2.13 Weed Control 
2.14 Dust Control 
2.15 Off Road Vehicle Control 
2.16 Fire Prevention and Control 
2.17 Road and Railroad Crossings 
2. 18 Adverse Weather 
2.19 Cultural Resources 

3.0 SPILL PREVENTION AND CONTAINMENT 
3.1 Spill Prevention 

3.1.1 Staging Area 
3.1.2 Construction Right of Way 

3.2 Contingency Plans 
3.3 Equipment 
3.4 Emergency Notification 
3.5 Spill Containment and Countermeasures 

4.0 UPLANDS (AGRICULTURAL, FOREST, PASTURE, RANGE AND GRASS LANDS) 
4.1 Interference with Irrigation Systems 
4.2 Clearing 
4.3 Topsoil Removal and Storage 
4.4 Grading 
4.5 Temporary Erosion and Sediment Control 

4.5.1 General 
4.5.2 Sediment Barriers 
4.5.3 Trench Plugs 
4.5.4 Temporary Slope Breakers (Water Bars) 
4.5.5 Drainage Channels or Ditches 
4.5.6 Temporary Mulching 
4.5.7 Tackifier 

4.6 Stringing 

TRANSCANADA KEYSTONE PIPELINE, LP -i- Oeteeer, 2QHJApril 2012 
Rev.~ 
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CONSTRUCTION MITIGATION AND RECLAMATION PLAN 

4.7 Trenching 
4.7.1 Trench Dewater/Well Points 

4.8 Welding, Field Joint Coating, and Lowering In 
4.9 Padding and Backfilling 
4.1 0 Clean Up 
4.11 Reclamation and Revegetation 

4.11. 1 Relieving Compaction 
4.11.2 Rock Removal 
4.11.3 Soil Additives 
4.11.4 Seeding 
4.11.5 Permanent Erosion and Sediment Control 
4.11.6 Fences 
4.11.7 Farm Terraces 
4.11.8 Right-of-Way and Pipeline Markers 

4.12 Pasture and Range Lands 
4.13 Forested Lands 
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1.0 INTRODUCTION 

The construction, mitigation, and reclamation requirements described in this Plan apply 
to work on all of TransCanada Keystone Pipeline, L.P.'s (Keystone's) Keystone XL 
Project (Project) lands, including the following; 

• uplands, including agricultural (cultivated or capable of being cultivated) lands, 
pasture lands; range lands; grass lands; forested lands; lands in residential, 
commercial, or industrial areas; lands in public rights of way; and lands in private 
rights-of-way; 

• wetlands; and 

• waterbodies and riparian areas. 

Keystone, during the construction, operation, and maintenance of the Project, shall 
implement the construction, mitigation, and reclamation actions contained in this Plan to 
the extent that they do not conflict with the requirements of any applicable federal, 
state, or local rules and regulations, or other permits or approvals that are applicable to 
the Project. Additionally, Keystone may deviate from specific requirements of this Plan 
on specific private lands as agreed to by landowners or as required to suit actual site 
conditions as determined and directed by Keystone. All work must be in compliance 
with federal, state, and local permits. 

The Project will be designed, constructed, operated and maintained in a manner that 
meets or exceeds applicable industry standards and regulatory requirements. 
Keystone's Integrity Management Plan and Emergency Response Plan outlines the 
preventative maintenance, inspection, line patrol, leak detection systems, SCADA. and 
other pipeline integrity management procedures to be implemented during operation of 
the Project. 

2.0 GENERAL CONDITIONS 

2.1 Training 

Experienced, well-trained personnel are essential for the successful 
implementation of this Plan. Keystone and its Contractors shall undergo 
prevention and response, as well as safety training. The program shall be 
designed to improve awareness of safety requirements, pollution control laws 
and procedures, and proper operation and maintenance of equipment. 

The construction contractor (Contractor), and all of his subcontractors shall 
ensure that persons engaged in Project construction are informed of the 
construction issues and concerns and that they attend and receive training 
regarding these requirements as well as all laws, rules and regulations 
applicable to the work. Prior to construction, all Project personnel will be trained 
on environmental permit requirements and environmental specifications, 
including fuel handling and storage, cultural resource protection methods, 
stream and wetland crossing requirements, and sensitive species protection 
measures. 
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Different levels of training shall be required for different groups of Contractor 
personnel. Contractor supervisors, managers, field foremen, and other 
Contractor personnel designated by Keystone shall attend a comprehensive 
environmental training session. All other Contractor personnel shall attend a 
training session before the beginning of construction and during construction as 
environmental issues and incidents warrant. Additional training sessions shall 
be held for newly assigned personnel prior to commencing work on the Project. 

All Contractor personnel shall attend the training session prior to entering the 
construction right-of-way. All Contractor personnel shall sign an 
acknowledgement of having attended the appropriate level of training and shall 
display a hard hat sticker that signifies attendance at environmental training. In 
order to ensure successful compliance, Contractor personnel shall attend repeat 
or supplemental training if compliance is not satisfactory or as new, significant 
new issues arise. 

All visitors and any other personnel without specific work assignments shall be 
required to attend a safety and environmental awareness orientation. 

2.2 Environmentallnspection 

Keystone will use Environmental Inspectors on each construction spread. The 
Environmental Inspectors will review the Project activities daily for compliance 
with state, federal and local regulatory requirements. The Environmental 
Inspectors will have the authority to stop specific tasks as approved by the Chief 
Inspector. They can also order corrective action in the event that construction 
activities violate the provisions of this Plan, landowner requirements, or any 
applicable permit requirements. 

2.3 Advance Notice of Access to Property Prior to Construction 

Prior to initially accessing landowners' property, Keystone shall provide the 
landowner or tenant with a minimum of 24 hours prior notice unless otherwise 
negotiated with the landowner and as described in the Project line list). 
Additionally, the landowner or tenant shall be provided with Keystone contact 
information. Landowners may utilize contact information to inform Keystone of 
any concerns related to construction. 

Prior notice shall consist of a personal contact, a telephone contact, or delivery of 
written notice to the landowner to inform the landowner of whereby the 
landowner or tenant is informed of Keystone's intent to initially access the land. 
The landowner or tenant need not acknowledge receipt of written notice before 
Keystone can enter the landowner's property. 

Keystone will coordinate with managers of public lands to reduce conflicts 
between construction activities and recreational uses. Keystone will consult with 
land managers on state and federal lands regarding any necessary construction 
and maintenance restrictions consistent with management and use of such 
lands. Damages from disruption of recreational uses of private lands will be the 
subject of compensation negotiations with individual landowners. 
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If pipeline activities occur during the winter season Keystone will consult with the 
appropriate regulatory agencies to establish the appropriate protective measures 
to avoid or mitigate wildlife seasonal, timing or migration concerns. 

2.4 Other Notifications 

The Contractor shall notify, in writing, both Keystone and the authority having 
jurisdiction over any road, railroad, canal. drainage ditch, river, foreign pipeline, 
or other utility to be crossed by the pipeline at least 48 hours (excluding 
Saturdays, Sundays, and statutory holidays), or as specified on the applicable 
permit(s), prior to commencement of pipeline construction, in order that the said 
authority may appoint an inspector to ensure that the crossing is constructed in a 
satisfactory manner. 

The Contractor shall notify Keystone immediately of any spill of a potentially 
hazardous substance that creates a sheen on a wetland or waterbody, as well as 
any existing sell contamination discovered during construction. 

The Contractor shall immediately notify Keystone of the discovery of previously 
unreported historic property, other significant cultural materials, or suspected 
human remains uncovered during pipeline construction. 

The Contractor shall immediately notify Keystone of a Project-related injury to or 
mortality of a threatened or endangered animal. 

2.6 Damages to Private Property 

Pipeline construction activities shall be confined to the construction right-of-way, 
temporary work space, additional temporary work space, and approved access 
routes. 

Keystone shall reasonably compensate landowners for any construction-related 
damages caused by Keystone which occur on or off of the established pipeline 
construction right-of-way. 

Keystone shall reasonably compensate landowners for damages to private 
property caused by Keystone beyond the initial construction and reclamation of 
the pipeline, to include those damages caused by Keystone during future 
construction, operation, maintenance, and repairs relating to the pipeline. 

2.6 Appearance of Workslte 

The construction right-of-way shall be maintained in a clean, neat condition at all 
times. At no time shall litter be allowed to accumulate at any location on the 
construction right-of-way. The Contractor shall provide a daily garbage detail 
with each major construction crew to keep the construction right-of-way clear of 
trash, pipe banding and spacers, waste from coating products, welding rods, 
timber skids, defective materials and all construction and other debris 
immediately behind construction operations unless otherwise approved by 
Keystone. Paper from wrapping or coating products or lightweight items shall not 
be permitted to be scattered by the wind. 
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The traveled surfaces of roads, streets, highways, etc. (and railroads when 
applicable) shall be cleaned free of mud, dirt, or any debris deposited by 
equipment traversing these roads or exiting from the construction right-of-way. 

2.7 Access 

Prior to the pipeline's installation, Keystone and the landowner shall reach a 
mutually acceptable agreement on the route that shall be utilized by the 
Contractor for entering and exiting the pipeline construction right-of-way should 
access to the construction right-of-way not be practicable or feasible from 
adjacent segments of the pipeline construction right-of-way, public road, or 
railroad right-of-way. 

All construction vehicles and equipment traffic shall be confined to the public 
roads, private roads acquired for use by Keystone, and the construction right-of
way. If temporary private access roads are constructed, they shall be designed 
to maintain proper drainage and shall be built to minimize soil erosion. 

Sufficiently sized gaps shall be left in all spoil and topsoil wind rows and a hard 
or soft plug shall be left in the trench at all temporary private access roads and 
obvious livestock or wildlife trails unless the landowner agrees prior to 
construction that these access points can be blocked during construction. 

All construction-related private roads and access points to the right-of-way shall 
be marked with signs. Any private roads not to be utilized during construction 
shall also be marked. 

2.8 Aboveground Facilities 

Locations for aboveground facilities shall be selected in a manner so as to be as 
unobtrusive as reasonably possible to ongoing agricultural or other landowner 
activities occurring on the lands adjacent to the facilities. If it is not feasible, to 
avoid interference, such activities shall be located so as to incur the least 
hindrance to the adjacent agricultural operations (i.e., located in field corners or 
areas where at least one side is not used for cropping purposes) provided the 
location is consistent with the design constraints of the pipeline. Aboveground 
facilities shall avoid floodplains and wetlands to the maximum extent possible. 
Additionally, they shall be located to avoid existing drain tile systems to the 
extent possible. To further reduce visual impacts from aboveground pipeline 
facilities and structures, Keystone will comply with standard industry painting 
practices with respect to aboveground facilities. Keystone will address any visual 
aesthetics issues with landowners in Individual consultations. 

2.9 Minimum Depth of Cover 

The pipeline shall be installed so that the top of the pipe and coating is a 
minimum depth of 5 feet below the bottom of waterbodies including rivers, 
creeks, streams, ditches, and drains. This depth shall normally be maintained 
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over a distance of 15 feet on each side of the waterbody measured from the top 
of the defined stream channel. If concrete weights or concrete coated pipe is 
utilized for negative buoyancy of the pipeline, the minimum depth of cover shall 
be measured from the top of the concrete to the original ground contour. The 
following table indicates standard depths that would apply to pipeline 
construction. 

Normal For Rock 
Excavation Excavation 

Location {Inches) (Inches 
Most areas 48 36 
All waterbodies 60 36 
D_ry creeks ditches drains, washes, gullies etc. 60 36 
Drainage ditches at public roads and railroads 60 48 

Depth of cover requirements may be modified by Keystone based on site
specific conditions. However, all depths shall be in compliance with all 
established codes. 

2.10 Non-Hazardous Waste Disposal 

Non-hazardous pipeline construction wastes include human waste, trash, pipe 
banding and spacers, waste from coating products, welding rods, timber skids, 
cleared vegetation, stumps, and rock. 

All waste which contains (or at any time contained} oil, grease, solvents, or other 
petroleum products falls within the scope of the oil and hazardous substances 
control, cleanup, and disposal procedures. This material shall be segregated for 
handling and disposal as hazardous wastes. 

The Contractor shall be responsible for ensuring that human wastes are handled 
and disposed of exclusively by means of portable, self-contained toilets during all 
construction operations. Wastes from these units shall be collected by a 
licensed contractor for disposal only at licensed and approved facilities. 

The Contractor shall remove all trash from the construction right-of-way on a 
daily basis unless otherwise approved or directed by Keystone. 

The Contractor shall dispose of HOD drill cuttings and drilling mud at a Keystone
approved location. Disposal options may include spreading over the construction 
right-of-way in an upland location approved by Keystone, or hauling to an 
approved licensed landfill or other site approved by Keystone. 

The Contractor shall remove all extraneous vegetative, rock, and other natural 
debris from the construction right-of-way by the completion of cleanup 

The Contractor shall remove all trash and wastes from Contractor yards, and 
Pipe Stockplpe Sites, and staging areas when work is completed at each 
location. 
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The Contractor shall dispose of all waste materials at licensed waste disposal 
facilities. Wastes shall not be disposed of in any other fashion such as un
permitted burying or burning. 

2.11 Hazardous Wastes 

The Contractor shall ensure that all hazardous and potentially hazardous 
materials are transported, stored, and handled in accordance with all applicable 
legislation. Workers exposed to or required to handle dangerous materials shall 
be trained in accordance with the applicable regulator and the manufacturer's 
recommendations. 

The Contractor shall dispose of all hazardous materials at licensed waste 
disposal facilities. Hazardous wastes shall not be disposed of in any other 
fashion such as un-permitted burying or burning. 

All transporters of oil, hazardous substances, and hazardous wastes shall be 
licensed and certified according to the applicable state vehicle code. Incidents 
on public highways shall be reported to the appropriate agencies. 

All hazardous wastes being transported off-site shall be manifested. The 
manifest shall conform to requirements of the appropriate state agency. The 
transporter shall be licensed and certified to handle hazardous wastes on the 
public highways. The vehicles as well as the drivers must conform to all 
applicable vehicle codes for transporting hazardous wastes. The manifest shall 
conform to 49 CFR Parts 172.101, 172.202, and 172.203. 

If toxic or hazardous waste materials or containers are encountered during 
construction, the Contractor shall stop work immediately to prevent disturbing or 
further disturbing the waste material and shall immediately notify Keystone. The 
Contractor shall not restart work until clearance is granted by Keystone. 

2.12 Noise Control 

The Contractor shall minimize noise during non-daylight hours and within 1 mile 
of residences or other noise-sensitive areas such as hospitals, motels or 
campgrounds. Keystone shall abide by all applicable noise regulations regarding 
noise near residential and commercial/industrial areas. The Contractor shall 
provide notice to Keystone if noise levels are expected to exceed bylaws for a 
short duration. Keystone will give advanced notice to landowners within 500 feet 
of right-of-way prior to construction, limit the hours during which construction 
activities with high-decibel noise levels are conducted, coordinate work 
schedules, and ensure that construction proceeds quickly through such areas. 
The Contractor shall minimize noise in the immediate vicinity of herds of livestock 
or poultry operations, which are particularly sensitive to noise. 

Keystone will set up a toll-free telephone line for landowners to report any 
construction noise-related issues. 

2.13 Weed Control 
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Keystone will prepare a weed management plan for each state crossed by the 
project, as required. In general, these plans will consider the following measures 
listed below. 

Prior to mobilization for the Project, the Contractor shall thoroughly clean all 
construction equipment, including timber mats, prior to moving the equipment to 
the job site to limit the potential for the spread of noxious weeds, insects and soil
borne pests. The Contractor shall clean the equipment with high-pressure 
washing equipment. 

Prior to construction, Keystone will mark all areas of the right-of-way which 
contain infestations of noxious, invasive species or soil-borne pests. Such 
marking will clearly indicate the limits of the infestation along the right-of-way. 
During construction, the Contractor shall clean the tracks, tires, and blades of 
equipment by hand (track shovel) or compressed air to remove excess soil prior 
to movement of equipment out of weed or soil-borne pest infested areas, or 
utilize cleaning stations to remove vegetative materials using water under high 
pressure (see detail Drawings 30 and 31). 

In areas of isolated weed populations, the Contractor shall strip topsoil from the 
full width of the construction right-of-way and store the topsoil separately from 
other topsoil and subsoil. The Environmental Inspectors will identify these 
locations in the field prior to grading activities. 

The Contractor shall use mulch and straw or hay bales that are free of noxious 
weeds for temporary erosion and sediment control. 

The Contractor shall implement pre-construction treatments such as mowing 
prior to seed development or herbicide application to areas of noxious weed 
infestation prior to other clearing, grading, trenching, or other soil disturbing work 
at locations Identified in the construction drawings. 

Keystone will Implement Best Management Practices (BMPs) for conducting 
vegetation control where necessary before and after construction. Typical 
agricultural herbicides, developed in consultation with county or state regulatory 
agencies, will be used. Herbicide types will be determined based on the weed 
species requiring control. The Contractor shall apply herbicides, where required, 
within one week, or as deemed necessary for optimum mortality success, prior to 
disturbing the area by clearing, grading, trenching, or other soil disturbing work. 
Herbicides shall be applied by applicators appropriately licensed or certified by 
the state in which the work Is conducted. All herbicides applied prior to 
construction shall be non-residual or shall have a significant residual effect no 
longer than 30 days. Herbicides applied during construction shall be non
residual. Keystone will implement BMPs in the use of pesticides and herbicides 
along the pipeline corridor to reduce potential impacts to avian and wildlife 
species. 

The Contractor shall not use herbicides in or within 100 feet of a wetland or 
waterbody. 
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After pipeline construction, on any construction right-of-way over which Keystone 
will retain control over the surface use of the land after construction (i.e., valve 
sites, metering stations, pump stations, etc.), Keystone shall provide for weed 
control to limit the potential for the spread of weeds onto adjacent lands used 
for agricultural purposes. Any weed control spraying performed by Keystone 
shall be done by a state-licensed pesticide applicator. 

Keystone shall be responsible for reimbursing all reasonable costs incurred by 
owners of land adjacent to aboveground facilities when the landowners must 
control weeds on their land which can be reasonably determined to have 
spread from land occupied by Keystone's aboveground facilities. 

2.14 Dust Control 

The Contractor shall at all time control airborne dust levels during construction 
activities to levels acceptable to Keystone. The Contractor shall employ water 
trucks, sprinklers or calcium chloride as necessary to reduce dust to acceptable 
levels. Utilization of calcium chloride is limited to roads. 

Dust shall be strictly controlled where the work approaches dwellings, farm 
buildings, and other areas occupied by people and when the pipeline parallels an 
existing road or highway. This shall also apply to access roads where dust 
raised by construction vehicles may irritate or inconvenience local residents. The 
speed of all Contractor vehicles shall be controlled in these areas. Emissions 
from construction equipment combustion, open burning, and temporary fuel 
transfer systems and associated tanks will be controlled to the extent required by 
state and local agencies through the permit process. 

The Contractor shall take appropriate precautions to prevent fugitive emissions 
caused by sand blasting from reaching any residence or public building. The 
Contractor shall place curtains of suitable material, as necessary, to prevent 
wind-blown particles from sand blasting operations from reaching any residence 
or public building. 

Additional measures may be required by state regulations or local ordinances. 
The Contractor will comply with all applicable state regulations and local 
ordinances with respect to truck transportation and fugitive dust emissions. 

2.15 Off Road Vehicle Control 

Keystone shall offer to landowners or managers of forested lands to install and 
maintain measures to control unauthorized vehicle access to the construction 
right-of-way where appropriate. These measures may include the following 
unless otherwise approved or directed by Keystone based on site specific 
conditions or circumstances: 

• signs; 

• fences with locking gates; 

• slash and timber barriers, pipe barriers, or boulders lined across the 
construction right-of-way; and 
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• conifers or other appropriate trees or shrubs across the construction right-of
way. 

2.16 Fire Prevention and Control 

The Contractor shall comply with all federal, state, county and local fire 
regulations pertaining to burning permits and the prevention of uncontrolled fires. 
The following mitigative measures shall be implemented to prevent fire hazards 
and control of fires: 

• A list of relevant fire authorities and their designated representative to 
contact shall be maintained on site by construction personnel. 

• Adequate fire fighting equipment shall be available on site in accordance 
with the applicable regulatory requirements shall be available on site. 

• The level of forest fire hazard shall be posted at the construction office 
(where visible for workers) and workers shall be made aware of the hazard 
level and related implications. 

• The Contractor shall provide equipment to handle any possible fire 
emergency. This shall include, although not be limited to, water trucks; 
portable water pumps; chemical fire extinguishers; hand tools such as 
shovels, axes, and chain saws; and heavy equipment adequate for the 
construction of fire breaks when needed. 

• Specifically, the Contractor shall supply and maintain in working order an 
adequate supply of fire extinguishers for each crew engaged in potentially 
combustible work such as welding, cutting, grinding, and burning of brush or 
vegetative debris. 

• In the event of a fire, the Contractor shall immediately use resources 
necessary to contain the fire. The Contractor shall then notify local 
emergency response personnel. · 

• All tree clearing activities are to be carried out in accordance with local rules 
and regulations for the prevention of forest fires. 

• Burning shall be done in compliance with state, county, or local applicable 
regulations. 

• Any burning will be done within the right-of-way. Only small piles shall be 
burned to avoid overheating or damage to trees or other structures along the 
right-of-way. 

• Flammable wastes shall be removed from the construction site on a regular 
basis. 

• Flammable materials kept on the construction site must be stored in 
approved containers away from ignition sources. 

• Smoking shall be prohibited around flammable materials. 

• Smoking shall be prohibited on the entire construction site when the fire 
hazard is high. 

2.17 Road and Railroad Croaslngs 
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Construction across paved roads, highways, and railroads will be in accordance 
with the requirements of the road and railroad crossing permits and approvals 
obtained by Keystone. In general, all major paved roads, all primary gravel 
roads, highways, and railroads will be crossed by boring beneath the road or 
railroad. Detail drawing 21 illustrates a typical bored road or railroad crossing. 
Boring requires the excavation of a pit on each side of the feature, the placement 
of boring equipment in the pit, and boring a hole under the road at least equal to 
the diameter of the pipe. For long crossings, sections can be welded onto the 
pipe string just before being pulled through the borehole. Boring will result in 
minimal or no disruption to traffic at road or railroad crossings. Each boring will 
be expected to take 1 to 2 days for most roads and railroads and up to 10 days 
for long crossings such as interstate or four-lane highways. 

Most smaller, unpaved roads and driveways will be crossed using the open-cut 
method where permitted by local authorities or private owners. The open-cut 
method will require temporary closure of the road to traffic and establishment of 
detours. If no reasonable detour is feasible, at least one lane of traffic will be 
kept open, except during brief periods when it is essential to close the road to 
install the pipeline. Most open-cut road crossings can be finished and the road 
resurfaced in 1 or 2 days. Keystone will take measures, such as posting signs at 
open-cut road crossings, to ensure safety and minimize traffic disruptions. 

2.18 Adverse Weather 

The Contractor shall restrict certain construction activities and work in cultivated 
agricultural areas in excessively wet soil conditions to minimize rutting and soil 
compaction. In determining when or where construction activities should be 
restricted or suspended during wet conditions, the Contractor shall consider the 
following factors: 

• the extent that rutting may cause mixing of topsoil with subsoil layers or 
damage to tile drains; 

• excessive buildup of mud on tires and cleats; 

• excessive ponding of water at the soil surface; and 

• the potential for excessive soil compaction. 

The Contractor shall implement mitigative measures as directed by Keystone in 
order to minimize rutting and soil compaction in excessively wet soil conditions 
which may include: 

• restricting work to areas on the spread where conditions allow; 
• using low ground weight, wide-track equipment, or other low impact 

construction techniques; 

• limiting work to areas that have adequately drained soils or have a cover of 
vegetation ,such as sod, crops or crop residues, sufficient to prevent mixing 
of topsoil with subsoil layers or damage to drain tiles; and 

• installing geotextile material or construction mats in problem areas. 
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-8top work" authority will be designated to the chief inspector but will be 
implemented when recommended by the Environmental Inspector. 

2.19 Cultural Resources 

Keystone intends to avoid cultural resources to the extent practicable by 
rerouting the pipeline corridor and related appurtenances, avoiding construction 
activities on properties listed in or eligible for listing in the National Register of 
Historic Places (NRHP), as well as boring or using HOD through culturally sterile 
soils. 

The Contractor shall implement the measures outlined in any unanticipated 
discovery plan or any Programmatic Agreement that is adopted to minimize 
disturbance to cultural sites and shall take immediate action as outlined in the 
Programmatic Agreement If any unanticipated cultural discovery is encountered 
during construction. 

The preferred treatment of any historical property or culturally significant site is 
avoidance. Where required, Keystone will monitor the construction spread using 
a cultural resource monitor working under the direction of a professional who 
meets the standards of the Secretary of the Interior's Historic Preservation 
Professional Qualification Standards (48 FR 44716, September 29, 1983). 

Prior to commencing construction, Keystone also will provide an appropriate level 
of training to all construction personnel so that the requirements of any 
unanticipated discovery plan or Programmatic Agreement are understood and 
unanticipated discoveries quickly identified. 

In the event an unanticipated cultural discovery is made, the Contractor will 
immediately halt all construction activities within a 1 00-foot radius, including 
traffic; notify the Keystone Environmental Inspector; and implement interim 
measures to protect the discovery from looting or vandalism. The appropriate 
federal, state, local, or tribal authorities will be notified of discovery within 48 
hours of the initial find. Construction will not proceed within the 1 00-foot radius of 
discovery site until all mitigation measures defined in the Programmatic 
Agreement are concluded and Keystone receives approval from the appropriate 
agencies that construction may resume. No work or activity within the 100-foot 
buffer area may take place until approvals are communicated at the spread level 
by the lead Environmental Inspector. 

3.0 SPILL PREVENTION AND CONTAINMENT 

Spill prevention and containment applies to the use and management of hazardous 
materials on the construction right-of-way and all ancillary areas during construction. 
This includes the refueling or servicing of all equipment with diesel fuel, gasoline, 
lubricating oils, grease, and hydraulic and other fluids during normal upland applications 
and special applications within 1 00 feet of perennial streams or wetlands. 

Keystone will prepare a project-specific Spill Prevention Containment and 
Countermeasure (SPCC) Plan. The Contractor shall provide additional information to 
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complete the SPCC Plan for each construction spread, and shall provide site-specific 
data that meets the requirements of 40 CFR Part 112 for every location used for staging 
fuel or oil storage tanks and for every location used for bulk fuel or oil transfer. Each 
SPCC Plan will be prepared prior to introducing the subject fuel, oil, or hazardous 
material to the subject location. 

3.1 Spill Prevention 

3.1.1 Staging Areas 

Staging areas (including Contractor yards and pipe stockpile sites) shall 
be set up for each construction spread. Bulk fuel and storage tanks will 
be placed only at Contractor yards. No bulk fuel and storage tanks will 
be placed in the construction ROW. Hazardous materials at staging 
areas shall be stored in compliance with federal and state laws. The 
following spill prevention measures shall be implemented by the 
Contractor: 

• Contractor fuel trucks shall be loaded at existing bulk fuel dealerships 
or from bulk tanks set up for that purpose at the staging area. In the 
former case, the bulk dealer is responsible for preventing and 
controlling spills. 

• The Environmental Inspector shall inspect the tank site for 
compliance with the 1 00-foot setback requirement and approve the 
tank site prior to Installing bulk fuel or storage tanks on the 
construction yard. 

• Fuels and lubricants shall be stored only at designated staging areas. 
Storage of fuel and lubricants in the staging area shall be at least 100 
feet away from the water's edge. Refueling and lubrication of 
equipment shall be restricted to upland areas at least 1 00 feet away 
from streams and wetlands. 

• Contractors shall be required to perform all routine equipment 
maintenance at the staging area and recover and dispose of wastes 
in an appropriate manner. 

• Fixed fuel dispensing locations will be provided with secondary 
containment to capture fuel from leaks, drips, and overfills. 

• Temporary liners, berms, or dikes (secondary containment) shall be 
constructed around the aboveground bulk tanks, providing 110 
percent containment volume of the largest storage tank or trailer 
within the containment structure, so that potential spill materials shall 
be contained and collected in specified areas. Tanks shall not be 
placed in areas subject to periodic flooding or washout. 

• Drivers of tank trucks are responsible for safety and spill prevention 
during tank truck unloading. Procedures for loading and unloading 
tank trucks shall meet the minimum requirements established by the 
Department of Transportation. 

• Drivers of tank trucks are responsible for setting brakes and chocking 
wheels prior to off loading. Warning signs requiring drivers to set 
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brakes and chock wheels shall be displayed at all tanks. Proper 
grounding of equipment shall be undertaken during fuel transfer 
operations. Drivers shall observe and control the fueling operations 
at all times to prevent overfilling the temporary tank. 

• Prior to departure of any tank truck, all vehicle outlets shall be 
examined closely by the driver for leakage, tightened, adjusted or 
replaced to prevent leakage while in transit. 

• A supply of sorbent and barrier materials sufficient to allow the rapid 
containment and recovery of spills shall be maintained at each 
construction staging area. Sorbent and barrier materials shall also be 
utilized to contain runoff from contaminated areas. 

• Shovels and drums shall be kept at each of the individual staging 
areas. In the event that small quantities of soil become contaminated, 
shovels shall be utilized to collect the soil and the material shall be 
stored in 55-gallon drums. Large quantities of contaminated soil may 
be blo-remediated on site or disposed in an approved landfill, subject to 
government approval, or collected utilizing heavy equipment, and 
stored in drums or other su~able containers prior to disposal. Should 
contamination occur adjacent to staging areas as a result of runoff, 
shovels or heavy equipment shall be utilized to collect the contaminated 
material. Contaminated soil shall be disposed of in accordance with 
state and federal regulations. 

• Temporary aboveground tanks shall be subject to visual inspection on 
a monthly basis and when the tank is refilled. Inspection records shall 
be maintained. Operators shall routinely keep tanks under close 
surveillance and potential leaks or spills shall be quickly detected. 

• Visible fuel leaks shall be reported to the Contractors' designated 
representative and corrected as soon as conditions warrant. 
Keystone's designated representative shall be informed. 

• Drain valves on temporary tanks shall be locked to prevent accidental or 
unauthorized discharges from the tank. 

• Oil and other hazardous materials stored in 350-gallon totes, 55-
gallon drums, 5-gallon pails, smaller retail-size containers or other 
portable containers will be staged or stored in areas with a secondary 
temporary containment structure. Secondary containment structures 
may consist of temporary earthen berms with a chemical resistant 
liner, or a portable containment system constructed of steel, PVC, or 
other suitable material. The secondary containment structure will be 
capable of containing 11 0 percent of the volume of material stored in 
these areas. 

Keystone may allow modification of the above specifications as necessary 
to accommodate specific situations or procedures. Any modifications must 
comply with all applicable regulations and permits. 
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3.1.2 Construction Right-of-Way 

The Contractor will ensure that all equipment is free of leaks prior to use 
on the Project and prior to entering or working in or near waterbodies or 
wetlands. Throughout construction, the Contractor will conduct regular 
maintenance and inspections of the equipment to reduce the potential for 
spills or leaks. 

Rubber-tired vehicles (pickup trucks, buses) normally shall refuel at the 
construction staging areas or commercial gas stations. Tracked machinery 
(backhoes, bulldozers) shall be refueled and lubricated on the construction 
right-of-way. Equipment maintenance shall be conducted in staging areas 
when practical. When impractical, repairs to equipment can be made on 
the construction right-of-way when approved by Keystone's representative. 

Each fuel truck that transports and dispenses fuel to construction 
equipment or Project vehicles along the construction ROW or within 
equipment staging and material areas shall carry an oil spill response kit 
and spill response equipment on board at all times. In the event that 
response materials are depleted through use or their condition is 
deteriorated through age, the materials will be replenished prior to 
placing the fueling vehicle back into service. 

The following preventive measures apply to refueling and lubricating 
activities on the construction right-of-way: 

• Construction activities shall be conducted to allow for prompt and 
effective cleanup of spills of fuel and other hazardous materials. Each 
construction crew, Including cleanup crews shall have on hand 
sufficient tools and material to stop leaks and supplies of absorbent 
and barrier materials to allow rapid containment and recovery of 
spilled materials. Crew members must know and follow the procedure 
for reporting spills. 

• Refueling and lubricating of construction equipment shall be restricted to 
upland areas at least 1 00 feet away from streams and wetlands. Where 
this Is not possible (e.g., trench dewatering pumps), the equipment shall 
be fueled by designated personnel with special training in refueling, spill 
containment, and cleanup. The Environmental Inspector shall ensure 
that signs are installed Identifying restricted areas. 

• No fuel, oil or hazardous material storage, staging, or transfer other 
than refueling will occur within 100 feet of any storm drain, drop inlet, 
or high consequence area (HCA). 

• Spent oils, lubricants, filters, etc. shall be collected and disposed of at 
an approved location in accordance with state and federal regulations. 

• Equipment shall not be washed in streams. 

• Stationary equipment will be placed within a secondary containment if 
it will be operated or require refueling within 100 feet of a wetland or 
waterbody boundary. 
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Keystone may allow modification of the above specifications as necessary 
to accommodate specific situations or procedures. Any modifications must 
comply with all applicable regulations and permits. 

3.2 Contingency Plans 

The Contractor shall develop emergency response procedures for all incidents 
(e.g., spills, leaks, fires) involving hazardous materials which could pose a threat 
to human health or the environment. The procedures shall address activities in 
all work areas, as well as during transport to and from the construction right-of
way and to any disposal or recycling facility. 

3.3 Equipment 

The Contractor shall retain emergency response equipment in all areas where 
hazardous materials are handled or stored. This equipment shall be readily 
available to respond to a hazardous material emergency. Such equipment shall 
include, but not be limited to, the following: 

• first aid supplies; 

• phone or communications radio; 

• protective clothing (Tyvek suit, gloves, goggles, boots); 

• hand-held fire equipment; 

• absorbent material and storage containers; 

• non-sparking bung wrench and shovel; and 

• brooms and dust pan. 

Hazardous material emergency equipment shall be carried in all mechanic and 
supervisor vehicles. This equipment shall include, at a minimum: 

• first aid supplies; 

• phone or communications radio; 

• 2 sets of protective clothing (Tyvek suit, gloves, goggles, boots); 

• 1 non-sparking shovel; 

• 6 plastic garbage bags (20 gallon); 

• 10 absorbent socks and spill pads; 

• Hand-held fire extinguisher; 

• barrier tape; and 

• 2 orange reflector cones. 

Fuel and service trucks shall carry a minimum of 20 pounds of suitable 
commercial sorbent material. 
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The Contractor shall inspect emergency equipment weekly, and service and 
maintain equipment regularly. Records shall be kept of all inspections and 
services. 

3.4 Emergency Notification 

Emergency notification procedures between the Contractor and Keystone shall 
be established in the planning stages of construction. A Keystone 
representative shall be identified to serve as contact in the event of a spill during 
construction activities. In the event of a spill meeting government reporting 
criteria, the Contractor immediately shall notify the Keystone representative who, 
in turn, shall notify the appropriate regulatory agencies. 

Any material released into water that creates a sheen must be reported 
immediately to Keystone. The Contractor is required to notify Keystone 
immediately if there is any spill of oil, oil products, or hazardous materials that 
reaches a wetland or waterbody. Incidents on public highways shall be reported 
to Keystone and the appropriate agencies by Keystone. 

If a spill occurs on navigable waters of the United States, Keystone shall notify 
the National Response Center (NRC) at 1-800-424-8802. For spills that occur 
on public lands, Into surface waters, or into sensitive areas, the appropriate 
governmental agency's district office also shall be notified. 

3.6 Spill Containment and Countermeasures 

In the event of a spill of hazardous material, Contractor personnel shall: 

• notify the appointed Keystone representative; 

• identify the product hazards related to the spilled material and implement 
appropriate safety procedures, based on the nature of the hazard; 

• control danger to the public and personnel at the site; 

• implement spill contingency plans and mobilize appropriate resources and 
manpower; 

• isolate or shutdown the source of the spill; 

• block manholes or culverts to limit spill travel; 

• initiate containment procedures to limit the spill to as small an area as 
possible to prevent damage to property or areas of environment concern 
(e.g., watercourses); and 

• commence recovery of the spill and cleanup operations. 

When notified of a spill, the Keystone representative shall immediately ensure 
that: 

• Action Is taken to control danger to the public and personnel at the site. 

• Spill contingency plans are implemented and necessary equipment and 
manpower are mobilized. 
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• Measures are taken to isolate or shutdown the source of the spill. 

• All resources necessary to contain, recover and clean up the spill are 
available. 

• Any resources requested by the Contractor from Keystone are provided. 

• The appropriate agencies are notified. For spills which occur on public lands, 
into surface waters or Into sensitive areas, the appropriate federal or state 
managing office shall also be notified and involved in the incident. 

For a land spill, berms shall be constructed with available equipment to physically 
contain the spill. Personnel entry and travel on contaminated soils shall be 
minimized. Sorbent materials shall be applied or, if necessary, heavily 
contaminated soils shall be removed to an approved facility. Contaminated 
sorbent materials and vegetation shall also be disposed of at an approved 
facility. 

For a spill threatening a waterbody, berms or trenches shall be constructed to 
contain the spill prior to entry into the waterbody. Deployment of booms, 
skimmers, and sorbent materials shall be necessary if the spill reaches the water. 
The spilled product shall be recovered and the contaminated area shall be 
cleaned up in consultation with spill response specialists and appropriate 
government agencies. 

4.0 UPLANDS (AGRICULTURAL, FOREST, PASTURE, RANGE AND GRASS 
LANDS) 

4.1 Interference with Irrigation Systems 

If existing irrigation systems (flood irrigation, ditch irrigation, pivot, wheel, or 
other type of spray irrigation systems), irrigation ditches, or sheet flow irrigation 
shall be impacted by the construction of the pipeline, the following mitigative 
measures shall be implemented unless otherwise approved or directed by 
Keystone: 

• If it is feasible and mutually acceptable to Keystone and the landowner or 
landowner's designate, temporary measures shall be implemented to allow 
an irrigation system to continue to operate across land on which the 
pipeline is being constructed. 

• If the pipeline or temporary work areas intersect an operational (or soon to 
be operational) pivot or other spray irrigation system, Keystone shall 
establish with the landowner or landowner's designate an acceptable 
amount of time the irrigation system may be out of service. If an irrigation 
system interruption results in crop damages, either on the pipeline 
construction right-of-way or off the construction right-of-way, the 
landowner shall be compensated reasonably for all such crop damages. 

• If the pipeline or temporary work areas intersect an operational sheet flow 
irrigation system, Keystone shall establish with the landowner or 
landowner's designate an acceptable amount of time the irrigation system 
may be out of service. If an irrigation system interruption results in crop 
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damages, either on the pipeline construction right-of-way or off the 
construction right-of-way, the landowner shall be compensated reasonably 
for all such crop damages. 

• Irrigation ditches that are active at the time of construction shall not be 
stopped or obstructed except for the length of time to install the pipeline 
beneath the ditch (typically, one day or less) unless otherwise approved or 
directed by Keystone. 

4.2 Clearing 

The objective of clearing is to provide a clear and unobstructed right-of-way for 
safe and efficient construction of the pipeline. The following mitigable measures 
shall be implemented: 

• Construction traffic shall be restricted to the construction right-of-way, 
existing public roads, and approved private roads. 

• Construction right-of-way boundaries including pre-approved temporary 
workspace shall be clearly staked to prevent disturbance to unauthorized 
areas. 

• If crops are present, they shall be mowed or disced to ground level unless 
an agreement is made for the landowner to remove. 

• Burning is prohibited on cultivated land. 

• Construction right-of-way at timber shelterbelts in agricultural areas shall be 
reduced to the minimum necessary to construct the pipeline. 

4.3 Topsoil Removal and Storage 

The objective of topsoil handling is to maintain topsoil capability by conserving 
topsoil for future replacement and reclamation and to minimize the degradation 
of topsoil from compaction, rutting, loss of organic matter, or soil mixing so that 
successful reclamation of the right-of-way can occur. The following mitigative 
measures shall be implemented during topsoil removal and storage unless 
otherwise approved or directed by Keystone based on site-specific conditions or 
circumstances. All work shall be conducted in accordance with applicable 
permits. 

• In areas designated for topsoil segregation, the actual depth of the topsoil, to 
a maximum depth of 12 Inches, will be stripped from: 

o The area excavated above the pipeline; or 

o The area above the pipeline plus the spoil storage; or 

o The area above the pipeline plus the working side; or 

o Entire ROW 

as required by applicable permit agreements with the landowner or as 
dictated by site-specific conditions. 
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• Stripped topsoil is to be stockpiled in a windrow along the edge of the right
of-way. The Contractor shall perform work in a manner to minimize the 
potential for subsoil and topsoil to be mixed. 

• Under no circumstances shall the Contractor use topsoil to fill a low area. 

• If required due to excessively windy conditions, topsoil piles shall be 
tackified using either water or a suitable tackifier (liquid mulch binder). 

• Gaps in the rows of topsoil will be left in order to allow drainage and prevent 
ponding of water adjacent to or on the right-of-way. 

• Topsoil shall not be utilized to construct ramps at road or waterbody 
crossings. 

• In areas with defined saline or sodic soil concerns, a triple-ditch method will 
be used to segregate problem soils as indicated in Detail 67 and 67 A. 

• If frozen topsoil conditions are encountered during winter construction, 
specialized construction equipment (i.e. ripping, frozen topsoil cutter, road 
reclaimer, etc) may be required to adequately segregate and conserve 
topsoil resources. 

4.4 Grading 

The objective of grading is to develop a right-of-way that allows the safe 
passage of equipment and meets the bending limitations of the pipe. The 
following mitigative measures shall be implemented during grading unless 
otherwise approved or directed by Keystone based on site-specific conditions or 
circumstances. However, all work shall be conducted in accordance with 
applicable permits. 

• All grading shall be undertaken with the understanding that original contours 
and drainage patterns shall be re-established to the extent practicable .. 

• Agricultural areas that have terraces shall be surveyed to establish pre
construction contours to be utilized for restoration of the terraces after 
construction. 

• On steep slopes, or wherever erosion potential is high, temporary erosion 
control measures shall be implemented. 

• Bar ditches adjacent to existing roadways to be crossed during construction 
shall be adequately ramped with grade or ditch spoil to prevent damage to 
the road shoulder and ditch. 

• Where the construction surface remains inadequate to support equipment 
travel, timber mats, timber rip rap, or other method shall be used to stabilize 
surface conditions. 

The Contractor shall limit the interruption of the surface drain network in the 
vicinity of the right-of-way using the appropriate methods: 

• providing gaps in the rows of subsoil and topsoil in order to prevent any 
accumulation of water on the land; 
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• preventing obstructions in furrows, furrow drains, and ditches; 

• installing flumes and ramps in furrows, furrow drains, and ditches to facilitate 
water flow across the construction right-of-way and allow for construction 
equipment traffic; and 

• installing flumes over the trench for any watercourse where flow is 
continuous during construction. 

4.6 Temporary Erosion and Sediment Control 

4.5.1 General 

Temporary erosion and sediment control measures shall be installed 
immediately after initial disturbance of the soil, maintained throughout 
construction (on a dally basis), and reinstalled as necessary until replaced 
by permanent erosion control structures or restoration of the construction 
right-of-way is complete. 

Specifications and configurations for erosion and sediment control 
measures may be modified by Keystone as necessary to suit actual site 
conditions. However, all work shall be conducted in accordance with 
applicable permits. 

The Contractor shall inspect all temporary erosion control measures at 
least dally in areas of active construction or equipment operation, weekly 
in areas with no construction or equipment operation, and within 24 hours 
of each significant rainfall event of 0.5 inches or greater. The Contractor 
shall repair all ineffective temporary erosion control measures as 
expediently as practicable. 

4.5.2 Sediment Barriers 

Sediment barriers shall be constructed of silt fence, staked hay or straw 
bales, compacted earth (e.g., drivable berms across travel lanes), sand 
bags, or other appropriate materials. 

The Contractor shall install sediment barriers in accordance with Details 1 
and 2 or as otherwise approved or directed by Keystone. The Contractor 
is responsible for properly installing, maintaining, and replacing temporary 
and permanent erosion controls throughout construction and cleanup. In 
wetland or riparian zones, the Contractor will install sediment control 
structures along the construction right-of-way edges prior to vegetation 
removal where practicable. The aforementioned sediment barriers may 
be used Interchangeably or together depending on site-specific 
conditions. In most cases, silt fence shall be utilized where longer 
sediment barriers are required. 

Sediment barriers shall be installed below disturbed areas where there is 
hazard of offsite sedimentation. These areas include: 

• the base of slopes adjacent to road crossings; 
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• the edge of the construction right-of-way adjacent to and upgradient of 
a roadway, flowing stream, spring, wetland, or impoundment; 

• trench or test water discharge locations where required; 

• where waterbodies or wetlands are adjacent to the construction right
of-way; (the Contractor shall install sediment barriers along the edge 
of the construction right-of-way as necessary to contain spoil and 
sediment within the construction right-of-way) 

• across the entire construction right-of-way at flowing waterbody 
crossings; 

• right-of-way immediately upslope of the wetland boundary at all 
standard (saturated or standing water) wetland crossings as 
necessary to prevent sediment flow into the wetland; (Sediment 
control barriers are not required at -9ry" wetlands.) 

• along the edge of the construction right-of-way within standard 
(saturated or standing water) wetland boundaries as necessary to 
contain spoil and sediment within the construction right-of-way. 
Sediment control barriers are not required at -9ry" wetlands (Detail 8). 

Sediment barriers placed at the toe of a slope shall be set a sufficient 
distance from the toe of the slope, if possible, in order to increase 
pending volume. 

Sediment control barriers shall be placed so as not to hinder construction 
operations. If silt fence or straw bale sediment barriers (in lieu of 
driveable berms) are placed across the entire construction right-of-way at 
waterbodies, wetlands, or upslope of roads, a provision shall be made for 
temporary traffic flow through a gap for vehicles and equipment to pass 
within the structure. Immediately following each day's shutdown of 
construction activities, a row of straw bales or a section of silt fence shall 
be placed across the upgradient side of the gap with sufficient overlap at 
each end of the barrier gap to eliminate sediment bypass flow, followed 
by bales tightly fitted to fill the gap. Following completion of the 
equipment crossing, the gap shall be closed using silt fence or straw bale 
sediment barrier. 

The Contractor shall maintain straw bale and silt fence sediment barriers 
by removing collected sediment and replacing damaged bales. Sediment 
shall be removed and placed where it shall not reenter the barrier when 
sediment loading is greater than 40 percent or if directed by Keystone. If 
straw bale filters cannot be cleaned out due to access problems, the 
Contractor shall place a new row of sediment barriers upslope. 

The Contractor shall use mulch and straw bales that are free of noxious 
weeds. Mulch or straw bales that contain evidence of noxious weeds or 
other undesirable species shall be rejected by the Contractor. 
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The Contractor shall remove sediment barriers, except those needed for 
permanent erosion and sediment control, during clean up of the 
construction right-of-way. 

4.5.3 Trench Plugs 

The Contractor shall use trench plugs at waterbody and wetland 
crossings at the direction of the Environmental Inspector to prevent 
diversion of water into upland portions of the pipeline trench and to keep 
any accumulated trench water out of the waterbody. Trench plugs shall 
be of sufficient size to withstand upslope water pressure. 

4.5.4 Temporary Slope Breakers 0Nater Bars) 

The Contractor shall Install temporary slope breakers on slopes greater 
than 5% on all disturbed lands at the following recommended spacing: 

Slope(%) 
5-15 

>15- 30 
>30 

Spacing {feet) 
300 
200 
100 

The gradient of each slope breaker shall be 2 to 4 percent. 

If so directed by the landowner, the Contractor may not install temporary 
slope breakers (water bars) in cultivated land. 

Temporary slope breakers shall be constructed of soil, silt fence, staked 
straw bales, sand bags, or similar materials authorized by Keystone. 

The Contractor shall direct the outfall of each temporary slope breaker to 
a stable, well-vegetated area or construct an energy-dissipating device at 
the end of the slope breaker and off the construction right-of-way as 
permitted in the landowner agreement as shown in Detail 3. The outfall of 
each temporary slope breaker shall be installed to prevent sediment 
discharge into wetlands, waterbodies, or other sensitive resources. 

Specifications and configurations for temporary slope breakers may be 
modified by Keystone as necessary to suit actual site conditions. 
However, all work shall be conducted in accordance with applicable 
permits. 

4.5.5 Drainage Channels or Ditches 

Drainage channels or ditches shall be used on a limited basis to provide 
drainage along the construction right-of-way and toe of cut slopes as well 
as to direct surface runoff across the construction right-of-way or away 
from disturbances and onto natural undisturbed ground. Channels or 
ditches shall be constructed by the Contractor during grading operations. 
Where there is inadequate vegetation at the channel or ditch outlet, 
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sediment barriers, check berms, or other appropriate measures shall be 
used to control erosion. 

4.5.6 Temporary Mulching and Cover Crops 

Unless otherwise directed by Keystone, the Contractor shall apply 
temporary seed and/or mulch on disturbed construction work areas that 
have been inactive for one month or are expected to be inactive for a 
month or more. The Contractor shall not apply temporary mulch in 
cultivated areas unless specifically requested by the landowner or in 
areas particularly prone to erosion. The Contractor shall not apply mulch 
within wetland boundaries. 

Temporary mulch of straw or equivalent applied on slopes shall be spread 
uniformly to cover at least 75 percent of the ground surface at an 
approximate rate of 2 tons per acre of straw or its equivalent. Mulch 
application on slopes within 100 feet of waterbodies and wetlands shall 
be increased to an approximate rate of 3 tons per acre. 

All seed that is used as a temporary cover crop will be approved and/or 
provided by Keystone. 

4.5.7 Tackifier 

When wetting topsoil piles with water does not prevent wind erosion, the 
Contractor shall temporarily suspend topsoil handling operations and 
apply a tackifier to topsoil stockpiles at the rate recommended by the 
manufacturer. The type of Tackifier will be approved by Keystone. 

Should construction traffic, cattle grazing, heavy rains, or other related 
construction activity disturb the tackified topsoil piles and create a 
potential for wind erosion, additional tackifier shall be applied by the 
Contractor. 

4.6 Stringing 

The objective of stringing is to place the line pipe along the construction right-of
way for bending and welding in an expedient and efficient manner. 

The Contractor shall utilize one or more of the following mitigative measures as 
applicable and when necessary to reduce compaction on the working side of the 
right-of-way or as directed by Keystone. However, all work shall be conducted 
in accordance with applicable permits. 

• prohibiting access by certain vehicles; 

• using only machinery possessing low ground pressure (tracks or extra-wide 
tires); 

• limiting access and thus minimizing the frequency of all vehicle traffic; 

• digging ditches to improve surface drainage; 
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• using timber riprap, matting, or geotextile fabric overlain with soil; and 

• stopping construction for a period of time. 

4. 7 Trenching 

The objective of trenching is to provide a ditch of sufficient depth and width with 
a bottom to continuously support the pipeline. During trenching operations, the 
following mitigative measures shall be implemented unless otherwise approved 
or directed by Keystone based on site-specific conditions or circumstances. All 
work shall be conducted in accordance with applicable permits. 

• Where required, subsoil shall be segregated from topsoil in separate, distinct 
rows with a separation that shall limit any admixing of topsoil and subsoil 
during handling. 

• Triple ditch soil handling will be completed at sites identified by Keystone 
according to Detail 67 and 67 A to prevent soil degradation. 

• Gaps must be left in the spoil piles that coincide with breaks in the strung 
pipe to facilitate natural drainage patterns and to allow the passage of 
livestock or wildlife. 

• Trenching operations shall be followed as closely as practicable by lower in 
and backfill operations to minimize the length of time the ditch is open. 

• Construction debris (e.g., welding debris) and other garbage shall not be 
deposited in the ditch. 

• If trenching, pipe installation and backfill operations take place during frozen 
soil conditions, final clean-'up (including additional trench compaction, 
subsoil feathering, final contouring and topsoil replacement) will be delayed 
until the subsoil and topsoil thaw completely the following spring/summer. A 
pronounced subsoil berm will be left over the trenchline until final clean-up 
takes place to account for settlement of thawing backfill. Gaps will be left in 
the berm to maintain cross-ROW drainage 

The Contractor shall prepare a blasting plan that is applicable to any locations 
where blasting will be necessary adjacent to existing high pressure pipelines, 
overhead or underground utilities, farm operations, or public crossings. The 
Contractor and Its blasting supervisor shall be thoroughly familiar with and 
comply with the rules and regulations of Occupational Safety and Health 
Administration (OSHA) and all federal, state, county and local regulations 
governing blasting operations. Keystone will file the blasting plan with applicable 
state or local jurisdictions, where required. Excavation and blasting along the 
ROW may uncover paleontological resources of scientific value. Keystone will 
consult with the appropriate regulatory agencies in each state on the applicability 
and requirements for Paleontological Resource Protection Plans. Keystone will 
prepare and file plans addressing vertebrate fossils with any respective states, as 
required. 

Should blasting be necessary for removal of rock, the following mitigative 
measures may be implemented: 
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• The Contractor shall use non-electric initiation systems for all blasting 
operations. If required by the blasting plan, blasting will be monitored for 
vibration levels and peak particle velocity. This work shall be performed by a 
third-party vibration monitoring consultant hired by and reporting to the 
Constructor Representative. The Contractor shall arrange for detonations to 
be carried out in cooperation with this consultant. 

• Prior to using explosives, the Contractor shall advise residents of the 
immediate area, in order to prevent any risk of accidents or undue 
disturbances. 

• No blasting shall be done without approval of the Constructor 
Representative. Prior to any detonation of explosives in the vicinity of a 
loaded line, dwelling, structure, overhead or underground utility, farm 
operation, or public crossings, a minimum of 48 hours notice shall be given 
to the Constructor Representative, in order that the appropriate people can 
be notified and the upstream and downstream mainline valves can be 
staffed. 

• The Contractor shall obtain all necessary permits and shall comply with all 
legal requirements in connection with the use, storage, and transportation of 
explosives. 

• Blasting mats or subsoil may be piled over the trench line to prevent rock 
from being blown outside the construction right-of-way. 

• Each blasting location shall be cleared and cleaned up before and after all 
blasting operations. 

• Blasting shall be carried out during regular, daylight working hours. 

• The Contractor shall at all times protect his workers and the public from any 
injury or harm that might arise from drilling dust and the use of explosives. 

• Only workers thoroughly experienced in handling explosives shall be 
permitted to supervise, handle, haul, load or shoot explosives. In those 
jurisdictions where the licensing of blasters is mandatory, the Contractor 
shall provide the Constructor Representative with proof of the required 
certification for every person so required. 

• The drilling pattern shall be set in a manner to achieve smaller rock 
fragmentation (maximum 1 foot in diameter) in order to use as much as 
possible of the blasted rock as backfill material after the pipe has been 
padded In accordance with the specifications. 

• Blasting testing of surface-water resources and water wells within 150 feet of 
the centerline will be performed in compliance with all applicable permits. 

4.7.1 Trench Dewatering/Well Points 

The Contractor shall make all reasonable efforts to discharge trench 
water In a manner that avoids damage to adjacent agricultural land, 
crops, and pasture. Damage includes, but is not limited to, the inundation 
of crops for more than 24 hours, deposition of sediment in ditches, and 
the deposition of gravel in fields or pastures. 
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If trench dewatering is necessary in an area where salt damage to 
adjacent crops is evident, the Environmental Inspector shall conduct a 
field conductivity test on the trench water before it is discharged. If the 
conductivity of the trench water is determined to potentially affect soil 
quality, It shall not be discharged to areas where salt damage to crops is 
evident, but shall be directed as feasible so that water flows over a well 
vegetated, non-cropland area or through an energy dissipater and 
sediment barrier. 

When pumping water from the trench for any reason, the Contractor shall 
ensure that adequate pumping capacity and sufficient hose is available to 
permit dewatering as follows: 

• No heavily silt-laden trench water shall be allowed to enter a 
waterbody or wetland directly but shall instead be diverted through a 
well vegetated area, a geotextile filter bag, or a permeable berm 
(straw bale or Keystone approved equivalent). 

• Trench water shall not be disposed of in a manner which could 
damage crops or interfere with the functioning of underground 
drainage systems. 

The Contractor shall screen the intake hose and keep the hose either one 
foot off the bottom of the trench or in a container to minimize entrainment 
of sediment. 

4.8 Welding, Field Joint Coating, and Lowering In 

The objectives of welding, field joint coating, and lowering in are to provide 
continuous segments of pipeline, to provide corrosion protection to the weld 
areas of the pipeline, and to place the pipeline in the center of the trench, 
without stress, at the required depth of cover. The following mitigative 
measures shall be followed during pipe welding, field joint coating, and lowering 
in, unless otherwise specified by Keystone in response to site-specific 
conditions or circumstances. All work shall be conducted in accordance with 
applicable permits. 

• Shavings produced during beveling of the line pipe are to be removed 
immediately following this operation to ensure that livestock and wildlife do 
not ingest this material. When welding operations create a continuous line 
of pipe that may be left in the right-of-way for an extended period of time due 
to construction or weather constraints, a gap in the welded pipe shall be 
provided to allow for access at farm road crossings and for passage of 
livestock and wildlife. 

• Prior to the application of epoxy powder, urethane epoxy, or other approved 
pipe coatings, a tarp shall be placed underneath the pipe in wetlands to 
collect any overspray of epoxy powder and liquid drippings. Excess powder, 
liquid, or other hazardous materials (e.g. brushes, rollers, gloves) shall be 
continuously collected and removed from the construction right-of-way and 
disposed of In a manner appropriate for these materials. 
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4.9 Padding and Backfilling 

The objective of padding and backfilling is to cover the pipe with material that is 
not detrimental to the pipeline and pipeline coating. The following mitigative 
measures shall be utilized during backfilling, unless otherwise approved or 
directed by Keystone based on site-specific conditions or circumstances. All 
work shall be conducted in accordance with applicable permits. 

• Excessive water accumulated in the trench shall be eliminated prior to 
backfilling. 

• In the event It becomes necessary to pump water from open trenches, the 
Contractor shall pump the water and discharge it in accordance with the 
requirements of the Stormwater Pollution Prevention Plan (SWPPP) in order 
to avoid damaging adjacent areas. Detail 5 and Detail 6 provide typical 
examples of dewatering structures. 

• If it is impossible to avoid water-related damages (including inundation of 
crops for more than 24 hours, deposition of sediment in ditches and other 
water courses, and the deposition of gravel in fields, pastures, and any water 
courses), Keystone shall reasonably compensate the landowners for the 
damage and/or shall correct the damage so as to restore the land, crops, 
pasture, water courses, etc. to their pre-construction condition. 

• All pumping of water shall comply with existing drainage laws and local 
ordinances relating to such activities and provisions of the Clean Water Act. 

• Prior to backfilling, all drain tile shall be permanently repaired, inspected, 
and the repair documented as described in Section 5.5. 

• Prior to backfilling, trench breakers shall be installed on slopes where 
necessary to minimize the potential for water movement down the ditch and 
potential subsequent erosion. 

• During backfill, the stockpiled subsoil shall be placed back into the trench 
before replacing the topsoil. 

• Topsoil shall not be utilized for padding the pipe. 

• Backfill shall be compacted to a minimum of 90% of pre-existing conditions 
where the trench line crosses tracks of wheel irrigation systems (pivots). 

• To reduce the potential for ditch line subsidence, spoil shall be replaced and 
compacted by backhoe bucket or by the wheels or tracks of equipment 
traversing down the trench. 

• The lesser of 4 feet or the actual depth of topsoil cover, shall not be 
backfilled with soil containing rocks of any greater concentration or size than 
existed prior to pipeline construction in the pipeline trench, bore pits, or other 
excavations. 

4.10 Cleanup 

The objective of cleanup activities shall be to prepare the right-of-way and other 
disturbed areas to approximate pre-activity ground contours where appropriate 
and to replace spoil and stockpiled material in a manner which preserves soil 
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capability and quality to a degree reasonably equivalent to the original or that of 
representative undisturbed land. The following mitigative measures shall be 
utilized during cleanup, unless otherwise approved or directed by Keystone 
based on specific conditions or circumstances. All work shall be conducted in 
accordance with applicable permits. 

• Cleanup shall occur immediately following backfilling operations when 
weather or seasonal conditions allow. 

• All garbage and construction debris (e.g., lathing, ribbon, welding rods, pipe 
bevel shavings, pipe spacer ropes, end caps, pipe skids) shall be collected 
and disposed of at approved disposal sites. 

• The right-of-way shall be re-contoured with spoil material to approximate 
pre-construction contours and as necessary to limit erosion and subsidence. 
Loading of slopes with unconsolidated spoil material shall be avoided during 
slope re-contouring. Topsoil shall be replaced after re-contouring of the 
grade with subsoil. The topsoil shall be replaced on the subsoil storage area 
and over the trench so that after settling occurs, the topsoil's approximate 
original depth and contour (with an allowance for settling) shall be achieved. 

• Where topsoil has been segregated, subsoil shall not be permanently placed 
on top of topsoil. 

• Surface drainage shall be restored and re-contoured to conform to the 
adjacent land drainage system. 

• Erosion control structures such as permanent slope breakers and cross 
ditches shall be installed on steep slopes where necessary to control erosion 
by diverting surface run-off from the right-of-way to stable and vegetated off 
right-of-way areas. 

• During cleanup, temporary sediment barriers such as silt fence and hay bale 
diversions will be removed; accumulated sediment will re-contoured with the 
rest of the ROW; and permanent erosion controls will be installed as 
necessary. 

• After construction, all temporary access shall be returned to prior 
construction conditions unless specifically agreed with the landowner or 
otherwise specified by Keystone. 

• Warning signs, aerial markers, and cathodic protection test leads shall be 
installed in locations in compliance with U.S. Federal code and in locations 
that shall not impair farming operations where practicable. 

• All bridges, fences and culverts existing prior to construction shall be 
restored to meet or exceed approximate pre-construction conditions. 
Caution shall be utilized when re-establishing culverts to ensure that 
drainage is not improved to a point that would be detrimental to existing 
waterbodies and wetlands. 

• All temporary gates installed during construction shall be replaced with 
permanent fence unless otherwise requested by the landowner. 
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4.11 Reclamation and Revegetation 

The objectives of reclamation and revegetation are to return the disturbed areas 
to approximately pre-construction use and capability. This involves the 
treatment of soil as necessary to preserve approximate pre-construction 
capability and the stabilization of the work surface in a manner consistent with 
the initial land use. 

The following mitigative measures will be utilized unless otherwise approved or 
directed by Keystone based on site specific conditions or circumstances. 
However, all work shall be conducted in accordance with applicable permits. 

4.11.1 Relieving Compaction 

Compaction will typically be relieved in subsoils that have received 
substantial construction traffic, as determined by Keystone, prior to replacing 
and respreading topsoil. Compaction will typically not be relieved in topsoils 
that have been left in place and that have not been driven on. Any rock that 
is brought to the surface during decompaction activities will be removed until 
the quantity, size, and distribution of rock is equivalent to that found on 
adjacent land as determined by the Environmental Inspector. Compaction 
will typically be relieved as follows: 

• Compacted cropland compacted shall be ripped a minimum of 3 
passes at least 18 inches deep and all pasture shall be ripped or 
chiseled a minimum of three passes at least 12 inches deep before 
replacing topsoil. 

• Areas of the construction right-of-way that were stripped for topsoil 
salvage shall be ripped a minimum of 3 passes (in cross patterns, as 
practical) prior to topsoil replacement. The approximate depth of 
ripping shall be 18 inches (or a lesser depth if damage may occur to 
existing drain tile systems). After ripping, the subsoil surface shall be 
graded smooth and any subsoil clumps broken up {disc and harrow) 
in an effort to avoid topsoil mixing. 

• The de-compacted construction right-of-way shall be tested by the 
Contractor at regular intervals for compaction in agricultural and 
residential areas. Tests shall be conducted on the same soil type 
under similar moisture conditions in undisturbed areas immediately 
adjacent to the right-of-way to approximate pre-construction 
conditions. Penetrometers or other appropriate devices shall be 
used to conduct tests 

• Topsoil shall be replaced to pre-existing depths once ripping and 
discing of subsoil is complete up to a maximum of 12 inches. Topsoil 
compaction on cultivated fields shall be alleviated with cultivation 
methods by the contractor. 

• If there is any dispute between the landowner and Keystone as to 
what areas need to be ripped or chiseled, the depth at which 
compacted areas should be ripped or chiseled, or the necessity or 
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rates of lime and fertilizer application, the appropriate NRCS shall be 
consulted by Keystone and the landowner. 

Plowing under of organic matter including wood chips and manure, or planting of 
a green crop such as alfalfa to decrease soil bulk density and improve soil 
structure or any other measures in consultation with the Natural Resource 
Conservation Service (NCRS) shall be considered if mechanical relief of 
compaction is deemed not satisfactory. 

In the first year after construction, Keystone will inspect the ROW to identify 
areas of erosion or settling. Subsequently, Keystone will monitor erosion and 
settling through aerial patrols, which are part of Keystone's Integrity 
Management Plan, and through landowner reporting. Landowner reporting will 
be facilitated through use of Keystone's toll-free telephone number, which will be 
made available to all landowners on the ROW. Landowner reporting also may 
be facilitated through contact with Keystone's field offices. 

Keystone plans to minimize Impacts on soil productivity that may result from 
construction activities, but recognizes that some short- to long-term decreases 
in agricultural productivity are possible. Keystone recognizes its responsibility to 
restore agricultural productivity on the pipeline ROW and to compensate 
landowners for demonstrated decreases in productivity that may result from any 
degradation of agricultural soils along the ROW. 

4.11.2 Rock Removal 

• Rocks that are exposed on the surface due to construction activity 
shall be removed from the right-of-way prior to and after topsoil 
replacement This effort will result in an equivalent quantity, size and 
distribution of rocks to that found on adjacent lands, as determined 
by the Environmental Inspectors. 

• Clearing of rocks may be carried out with a mechanical rock picker or 
by manual means, provided that preservation of topsoil is assured. 
Rock removed from the right-of-way shall be hauled off the 
landowner's premises or disposed of on the landowner's premises at 
a location that is mutually acceptable to the landowner and to 
Keystone. 

4.11.3 Soil Additives 

If site-specific conditions warrant and if agreed to by the landowner, the 
Contractor shall apply amendments (fertilizer and soil pH modifier 
materials and formulations) commonly used for agricultural soils in the 
area and in accordance with written recommendations from the local soil 
conservation authority, land management agencies, or landowner. 
Amendments shall be incorporated into the normal plow layer as soon as 
possible after application. 
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4.11.4 Seeding 

• The final seed mix shall be based on input from the local Natural 
Resource Conservation Service and the availability of seed at the 
time of reclamation. The landowner may request specific seeding 
requirements during easement negotiations. 

• Certificates of seed analysis are required for all seed mixes to limit 
the Introduction of noxious weeds. 

• Seed not utilized within 12 months of seed testing shall be approved 
by Keystone prior to use. Seeding shall follow cleanup and topsoil 
replacement as closely as possible. Seed shall be applied to all 
disturbed surfaces (except cultivated fields unless requested by the 
landowner) as Indicated on the construction drawings 

• If mulch was applied prior to seeding for temporary erosion control, 
the Contractor shall remove and dispose of the excess mulch prior to 
seedbed preparation to ensure that seedbed preparation equipment 
and seed drills do not become plugged with excess mulch; and to 
support an adequate seedbed; and to ensure that seed incorporation 
or soil packing equipment can operate without becoming plugged 
with mulch. 

• Identified seeding areas shall be seeded as specified by Keystone. 
Seeding rates shall be based on pure live seed. 

• Weather conditions, construction right-of-way constraints, site 
access, topography and soil type shall influence the seeding method 
to be used (i.e., drill seeding versus broadcast seeding). 

• The Contractor shall delay seeding as directed by Keystone until the 
soil is in the appropriate condition for seeding. 

• The Contractor shall use a Truax brand or Keystone approved 
equivalent-type drill seeder equipped with a cultipacker designed and 
equipped to apply grass and grass-legume seed mixtures with 
mechanisms such as seed box agitators to allow even distribution of 
all species in each seed mix, with an adjustable metering mechanism 
to accurately deliver the specified seeding rate and with a 
mechanism such as depth bands to accurately place the seed at the 
specified depth. 

• The Contractor shall operate drill seeders at an appropriate speed so 
the specified seeding rate and depth is maintained, as directed by 
Keystone. 

• The Contractor shall calibrate drill seeders so that the specified 
seeding rate is planted. The row spacing on drill seeders shall not 
exceed 8 inches. 

• The Contractor shall plant seed at depths consistent with the local or 
regional agricultural practices. 
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• Broadcast or hydro seeding, used in lieu of drilling, shall utilize 
NRCS-recommended seeding rates. Where seed is broadcast, the 
Contractor shall use a harrow, cultipacker, or other equipment 
immediately following broadcasting to incorporate the seed to the 
specified depth and to firm the seedbed. 

• The Contractor shall delay broadcast seeding during high wind 
conditions if even distribution of seed Is impeded. 

• The Contractor shall hand rake all areas that are too steep or 
otherwise cannot be safely harrowed or cultipacked in order to 
incorporate the broadcast seed to the specified depth. 

• Hydro seeding may be used, on a limited basis, where the slope is 
too steep or soil conditions do not warrant conventional seeding 
methods. Fertilizer, where specified, may be included in the seed, 
virgin wood fiber, tackifier, and water mixture. When hydro-seeding, 
virgin wood fiber shall be applied at the rate of approximately 3,000 
pounds per acre on an air-dry weight basis as necessary to provide 
at least 75% ground cover. Tackifier shall consist of biodegradable, 
vegetable-based material and shall be applied at the rate 
recommended by the manufacturer. The seed, mulch, and tackifier 
slurry shall be applied so that it forms a uniform, mat-like covering of 
the ground. 

• Keystone shall work with landowners to discourage intense livestock 
grazing of the construction right-of-way during the first growing 
season by utilization of temporary fencing or deferred grazing, or 
increased grazing rotation frequency. 

4.11.5 Permanent Erosion and Sediment Control 

The Contractor shall restore all existing landowner soil conservation 
improvements and structures disturbed by pipeline construction to the 
approximate pre-construction line and grade. Soil conservation 
improvements and structures include, but are not limited to, grassed 
waterways, toe walls, drop inlets, grade control works, terraces, levees, 
and farm ponds. 

4.11.5.1 Trench Breakers 

The Contractor shall install trench breakers in steep terrain 
where necessary to limit the potential for trench line erosion and 
at the base of slopes adjacent to waterbodies and wetlands. 

Trench breakers shall be constructed of materials such as sand 
bags, sand/cement bags, bentonite bags, or other suitable 
materials by the Contractor (Detail 7). The Contractor shall not 
use topsoil in trench breakers. 

4.11.5.2 Permanent Slope Breakers (Water Bars) 
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Permanent slope breakers (water bars) shall be constructed of 
soil or, in some instances, sand bags. 

The Contractor shall construct permanent slope breakers on the 
construction right-of-way where necessary to limit erosion, 
except In cultivated and residential areas. Slope breakers shall 
divert surface runoff to adjacent stable vegetated areas or to 
energy-dissipating devices as shown on Detail 3. In general, 
permanent slope breakers should be installed immediately 
downslope of all trench breakers. Permanent slope breakers 
shall be installed as specified on the construction drawings or 
generally with a minimum spacing as shown on the following 
table: 

Slope(%) 
5- 15 

>15- 30 
>30 

Spacing (feet) 
300 
200 
100 

The gradient (fall) for each slope breaker shall be two percent to 
four percent unless otherwise approved by Keystone based on 
site-specific conditions. 

The Contractor shall construct slope breakers to divert surface 
flow to a stable, well-vegetated area. In the absence of a stable 
area, the Contractor shall construct appropriate energy
dissipating devices at the end of the slope breaker and beyond 
the area disturbed by construction. 

4.11.5.3 Mulching 

The Contractor shall apply mulch on all areas with high erosion 
potential and on slopes greater than 8 percent unless otherwise 
approved by Keystone based on site-specific conditions or 
circumstances. The Contractor shall spread mulch uniformly 
over the area to cover at least 75 percent of the ground surface 
at an approximate rate of 2 tons per acre of straw or its 
equivalent. The Environmental Inspector may reduce the 
application rate or forego mulching an area altogether if there is 
an adequate cover of rock or organic debris to protect the slope 
from erosion, or if annual companion crops have stabilized the 
soil. 

Mulch application includes straw mulch, hydro mulch and 
tackifier or other materials as approved by Keystone. 

The Contractor shall use mulch that is free of noxious weeds. 

The Contractor shall apply mulch immediately following seeding. 
The Contractor shall not apply mulch in wetlands. 
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If a mulch blower is used, the majority of strands of the mulching 
material shall not be shredded to less than 8 inches in length to 
allow anchoring. The Contractor shall anchor mulch 
Immediately after application to minimize loss by wind and 
water. 

When anchoring (straw crimping) by mechanical means, the 
Contractor shall use a tool specifically designed for mulch 
anchoring with flat, notched disks to properly crimp the mulch to 
a depth of 2 to 3 inches. A regular farm disk shall not be used to 
crimp mulch. The crimping of mulch shall be performed across 
the slope of the ground, not parallel to it. In addition, in areas of 
steep terrain, tracked vehicles may be used as a means of 
crimping mulch (equipment running up and down the hill to leave 
crimps perpendicular to the slope), provided they leave 
adequate coverage of mulch. 

In soils possessing high erosion potential, the Contractor may be 
required to make two passes with the mulch-crimping tool; 
passes must be as perpendicular to the others as possible. 

When anchoring with liquid mulch binders (tackifiers), the 
Contractor shall use a biodegradable tackifier derived from a 
vegetable-based, organic source. The Contractor shall apply 
mulch binders at rates recommended by the manufacturer. 

The Contractor shall limit the use of tackifiers for anchoring 
straw and the use of hydromulch and tackifier to areas that are 
too steep or rocky to safely or effectively operate mechanical 
mulch-anchoring tools. No asphalt-based tackifiers shall be 
used on the Project. 

4.11.5.4 Erosion Control Matting 

Erosion control matting shall be applied where shown on the 
construction drawings as shown on Detail 4. The Contractor 
shall anchor the erosion control matting with staples or other 
approved devices. 

The Contractor shall use erosion control matting made of 
biodegradable, natural fiber such as straw or coir (coconut fiber). 

The Contractor shall prepare the soil surface and install the 
erosion control matting to ensure it is stable and the matting 
makes uniform contact with the soil of the slope face or stream 
bank with no bridging of rills, gullies, or other low areas. 

4.11.5.5 Riprap and Stream Bank Stabilization 

Disturbed banks of streambeds and waterbodies shall be 
restored to their approximate original contours unless otherwise 
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4.11.6 Fences 

directed. Erosion protection shall be applied as specified in the 
construction drawings. 

Most restored banks will be protected through the use of flexible 
channel liners installed as specified in Detail19. 

If the original stream bank is excessively steep and unstable 
and/or flow conditions are severe, a more stable final contour 
may be specified and alternate stabilization measures may be 
installed. 

Alternate stabilization measures may consist of rock riprap, bio
stabilization, or engineered structures such as brush layering, 
logwalls, cribwalls, or vegetated gao-grids. See Details 20, 23, 
and 24. 

Stream bank riprap structures shall consist of a layer of stone 
underlain with approved filter fabric or a gravel filter blanket. 
Riprap shall extend from the stabilized streambed to the top of 
the stream bank. Native rock shall be utilized wherever 
practicable. 

Upon completion of all backfilling, cleanup, and restoration, including 
mulching and seeding of the construction right-of-way, permanent repairs 
shall be made to all fences by using either the original material or good 
quality new material similar to existing fences. 

Historic fences shall be carefully reassembled by hand from the original 
material. Where the original material has deteriorated to a state that 
makes it unsalvageable, replacement material similar to the original shall 
be used If possible. 

4.11.7 Farm Terraces 

Keystone will work with landowners and farm service agencies to ensure 
restoration of farm terraces to their pre-construction function. Keystone 
may elect to negotiate a fair settlement with the landowner to employ a 
local land leveling contractor to restore the terrace. 

Before any groundwork is performed in areas with farm terraces, 
Keystone will conduct a civil survey to document the location and 
contours of each terrace. Both the channel contour and the terrace berm 
will be surveyed within the construction right-of-way and up to 100 feet 
on either side of the ROW boundaries. The pre-construction survey will 
provide a baseline to ensure the proper restoration of the terrace 
following construction. 

The Contractor will maintain the pre-disturbance drainage of water along 
the terrace channel and will install temporary flume pipe for this purpose. 
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As necessary, temporary erosion control measures such as water bars 
and sediment barriers will be installed and maintained throughout 
construction to reduce the potential for soil erosion along or off the 
construction ROW. 

Following installation of the pipe, the trench will be backfilled, and the 
Contractor will restore the terrace contours as agreed to with the 
landowner. 

Should the landowner agree to have a local contractor restore the 
terraces, the Contractor will backfill the trench and restore the terrace 
using typical compaction methods for pipeline construction with the 
understanding that the landowner's contractor will re-excavate the 
location and re-install the terrace utilizing land levelling equipment and 
special compaction methods. 

Should the landowner desire the Contractor to restore the terraces, the 
pipeline contractor will compact the trench before the terrace berm is 
replaced. Following restoration of the terraces, final contours and grades 
will be re-surveyed and documented with survey notes. Keystone will 
perform post-construction monitoring and inspection with the landowner's 
concurrence. Should the terraces require further work, Keystone will 
either compensate the landowner to perform the work or arrange for a 
local contractor to perform the work. 

4.11.8 Right-of-Way and Pipeline Markers 

Upon completion of all backfilling, cleanup and restoration, including 
mulching and seeding of the construction right-of-way, and during the 
time when the Contractor is making permanent repairs to fences, the 
Contractor shall install pipeline markers on each side of all roads, 
railroads, fence lines, stream crossings, and other areas where the 
pipeline markers do not conflict with intended land use. 

4.12 Pasture and Range Lands 

The following mitigative measures shall be implemented in addition to the 
requirements previously stated in Sections 4.1 thru 4.11 unless otherwise 
approved by Keystone based on site-specific conditions or circumstances. All 
work shall be conducted in accordance with applicable permits. 

• Access across the right-of-way during construction shall be provided at 
locations requested by landowners, if practicable. 

• Shavings produced during pipe bevel operations are to be removed 
immediately to ensure that livestock and wildlife do not ingest this material. 

• Litter and garbage shall be collected and removed from the construction site 
at the end of the day's activities. 

• Temporary gates shall be installed at fence lines for access to the 
construction right-of-way. These gates shall remain closed at all times. 
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Upon completion of construction, the temporary gates shall be removed and 
the permanent fence replaced. 

• Feeding or harassment of livestock or wildlife is prohibited. 

• Construction personnel shall not be permitted to have firearms or pets on the 
construction right-of-way. 

• All food and wastes shall be stored and secured in vehicles or appropriate 
facilities. 

• Areas of disturbance in native range shall be seeded with a native seed mix 
after topsoil replacement. 

• Improved pasture shall be seeded with a seed mix approved by individual 
landowners. 

4.13 Forested Lands 

Mitigation measures are required to ensure that pipeline construction activities 
have a minimal Impact on forested lands. 

Clearing, grubbing, and grading of trees, brush, and stumps shall be performed 
in accordance with the following mitigative measures in addition to the 
requirements previously stated in Sections 4.1 thru 4.11 unless otherwise 
approved or directed by Keystone based on site-specific conditions or 
circumstances. Keystone will address mitigation, reclamation and remediation 
measures with Individual landowners and comply with any applicable state 
requirements. These measures include non-vegetative remediation to reverse 
impacts on windbreaks, shelterbelts, and living snow fences. Where the 
pipeline follows an existing ROW in forested areas, Keystone attempted to route 
the pipeline as close as practical to the existing ROW. All work shall be 
conducted in accordance with applicable permits. 

• Prior to the start of dearing activity, right-of-way boundaries, induding pre
approved temporary workspaces, shall be clearty staked to prevent disturbance of 
unauthorized areas. 

• If trees are to be removed from the construction right-of-way, Keystone shall 
consult with the landowner or landowner's designate to see if there are trees of 
commercial or other value to the landowner. Timber shall be salvaged as per 
landowner request. 

• If there are trees of commercial or other value to the landowner, Keystone shall 
allow the landowner the right to retain ownership of the trees with the disposition of 
the trees to be negotiated prior to the commencement of land dearing and 
induded In the easement agreement. 

• If not performed by the landowner, the construction right-of-way Contractor may 
salvage all marketable timber from designated areas. 

• Tree stumps shall be grubbed to a maximum of 5 feet on either side of the trench 
line and where necessary for grading a level surface for pipeline construction 
equipment to operate safely. 
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• Keystone shall follow the landowner's or landowner designee's desires as stated in 
the easement agreement regarding the disposal of trees, brush, and stumps of no 
value to the landowner by burning, burial, etc., or complete removal from any 
affected property. 

• Timber salvage operations shall use cut-off-type saw equipment. Felling shall be 
undertaken in a manner that minimizes butt shatter, breakage, and off ROW 
disturbance. Skidders or alternate equipment shall be used to transport salvaged 
logs to stacking sites. 

• Trees shall be felled to fall toward the center line of the right-of-way to avoid 
breaking trees and branches off ROW. Leaners (felled trees that inadvertently fall 
into adjacent undisturbed vegetation) shall be salvaged. 

• Trees and slash falling outside the right-of-way shall be recovered and disposed .. 

• Salvaged logs shall be limbed and topped before removal from the construction 
right-of-way. Log decks (if required) shall be oriented to best facilitate loading by 
picker trucks and be located adjacent to the working side of the right-of-way, 
where possible. 

• The Contractor shall not be allowed to dispose of woody debris in wooded areas 
along the pipeline right-of-way. 

• Pruning of branches hanging over the right-of-way shall be done only when 
necessary for construction. Any branch that is broken or seriously damaged 
should be cut off near its fork and the collar of the branch preserved. 

• All tree wastes, stumps, tree crowns, brushes, branches, and other forest debris 
shall be either burned, chipped (using a mobile chipper), or removed from the 
right-of-way according to Keystone instructions contained in the specific mitigation 
measures. Burial of this waste material on the site by the Contractor shall require 
the landowner's authorization. Chips must not be spread over cultivated land. 
However, they may be spread and incorporated with mineral soil over the forest 
floor at a density that shall not prevent revegetation of grass. 

• Stump removal and brush clearing shall be done with bulldozers equipped with 
brush rakes to preserve organic matter. 

• Decking sites shall be established: (1) approximately 2000 feet apart in timbered 
areas; (2) on sites located on approved temporary workspace in existing cleared 
areas; (3) in non-merchantable stands of timber; or ( 4) if no other options are 
available, in merchantable timber stands. Deck sites shall be appropriately sized 
to accommodate the loading equipment. 

• If the landowner does not want the timber, the Contractor shall remove decked 
timber from the construction right-of-way and transport it to a designated all
weather access point or mill 

4.14 Residential and Commercial/Industrial Areas 

4.14.1 Residential and Commercial Areas 

The principal measures that shall be used to mitigate impacts on existing 
residential and commercial areas include the following unless otherwise 
directed or approved by Keystone based on site-specific conditions or 
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circumstances. All work shall be conducted in accordance with applicable 
permits. 

• notifying landowners prior to construction; 

• posting warning signs as appropriate; 

• reducing the width of construction right-of-way, if practicable, by 
eliminating the construction equipment passing lane, reducing the size 
of work crews, or utilizing the -etove pipe" or -Eirag section" construction 
techniques; 

• removing fences, sheds, and other improvements as necessary for 
protection from construction activities; 

• to the extent possible, preserving mature trees and landscaping while 
ensuring the safe operation of construction equipment; 

• fencing the edge of the construction work area that is within 25 feet to a 
residence for a distance of 1 00 feet on either side of the residence to 
ensure that construction equipment and materials, including the spoil 
pile, remain within the construction work area; 

• limiting the hours during which operations with high-decibel noise levels 
(I.e., drilling and boring) can be conducted; 

• limiting dust impact through prearranged work hours and by utilizing 
dust minimization techniques; 

• ensuring that construction proceeds quickly through such areas, thus 
minimizing exposure to nuisance effects such as noise and dust; 

• maintaining access and traffic flow during construction activities, 
particularly for emergency vehicles; 

• cleaning up construction trash and debris daily; 

• fencing or plating open ditches during non-construction activities; 

• if the pipeline centerline is within 25 feet of a residence, ensuring that 
the trench is not excavated until the pipe is ready for installation and that 
the trench shall be backfilled immediately after pipe installation; and 

• immediately after backfilling the trench, restoring all lawn areas, 
shrubs, specialized landscaping, fences, and other structures within 
the construction work area to its pre-construction appearance or the 
requirements of the landowner. Restoration work shall be done by 
personnel familiar with local horticultural and turf establishment 
practices. 

• to the extent possible, preserving mature trees and landscaping while 
ensuring the safe operation of construction equipment; 

4.14.2 Site-Specific Plans 

For any residence or commercial/industrial building closer than 25 feet to 
the construction work area, Keystone shall prepare a site-specific 
construction plan. The plan shall include: 
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• a description of construction techniques to be used; 

• a dimensioned site plan that shows, at a minimum: 
0 the location of the residence or commerciaVindustrial area in relation 

to the new pipeline; 
0 the edge of the construction work area; 

o the edge of the new permanent construction right-of-way; and 

o other nearby topographical obstacles including landscaping, trees, 
structures, roads, parking areas, ditches, and streams; and 

• a description of how Keystone would ensure that the trench is not 
excavated until the pipe Is ready for installation and that the trench is 
backfilled immediately after pipe installation. 

4.14.3 Landowner Complaint Resolution Procedure 

Keystone shall implement a landowner complaint procedure as follows: 

• Landowners should first contact the construction spread office to 
express their concern over restoration or mitigation of environmental 
damages on their property. The Construction Manager or his 
designated representative shall respond to the landowner within 24 
hours of receipt of the phone call. 

• If the landowner has not received a response or is not satisfied with the 
response, he can contact Keystone's representative at 1-877-880-4881. 
The landowner should expect a response within 48 hours. 

4.15 Fragile Soil Sand Hills Clean-up and Reclamation/Revegetation (Steele City 
Segment) 

4.15.1 General 

Fragile soil types are a result of the high percentage of sand content that 
exists within the surficial soil. Theses soil types exist within Tt:le Sand 
Hills are an e~ensi'Je and eiele!!i)ically si!!i)ni~icant eoe region.§ found 
enceffipassin!!iJ ffiany sqt~are miles in southern South Dakota and central 
Nebraska and .,....TRare fragile due to their inherent high wind and water 
erosion potential. low water holding capacity and arid nature of the region. 
rolling to steep terrain and usually is arid eoe regien is an important 
ecosystem tt:lat consists of predominantly native prairie landscapes and 
supports a variety of uses such as livestock grazing, wildlife habitat and 
recreational opportunities. The Sand Hills eonsist e~ a oolleetion ~diverse 
t:laeitats tt:lat vary ~rem t:li!!iJhly eresive windswept ridges and elev.!Qtlts, te 
'Net meadows and alkali lakes in valley eettoms. 

4.15.2 Right-of-way Construction 
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• KXL will educate construction personnel regarding these areas 
fragility of Sand Hill's soils, and the necessity to strictly adhere to 
Project Best Management Practices (BMPs) designed to minimize 
Impacts. 

• Minor route re-alignments will be incorporated through these 
areas Sand Hills region to avoid particularly erosion-prone 
locations, such as ridgetops and existing blowouts as much as 
practicable. 

• KXL will avoid highly saturated areas, such as wetland, to the 
maximum extent possible. 

• Construction soil handling procedures will strive to reduce the 
width of disturbance to the native prairie landscape by adopting 
..::J:rench-line or Blade-width stripping procedures where 
practicable. 

• Topsoil conservation will be conducted on all areas where 
excavation occurs. 

• Topsoil piles will be protected from erosion through matting, 
mulching, watering or tackifying as deemed practible. 

• Traffic management limitations will be employed on specific areas 
possessing high erosion potential or sensitive habitat. 

4.15.3 Right-of-Way Reclamation 

• Native seed mixes will be developed with input from the local 
NRCS offices and through collaboration with regional experts. All 
seed will be certified noxious weed-free and will be calculated on 
a pure live seed (PLS) basis. 

• Straw or native prairie hay may be used as mulch, applied to the 
right-of-way and crimped into the soil to prevent wind erosion. All 
mulch will be documented as noxious weed-free. 

• Land imprinting may be employed to create impressions in the 
soil, thereby reducing erosion, improving moisture retention and 
creating micro-sites for seed germination. 

• Sediment logs or straw wattles will be used in place of slope 
breakers (short terraces) that are constructed of soil. Using 
sediment logs will result in less soil disturbance to the right-of
way. 

• Photodegradable matting will be applied on steep slopes or areas 
prone to extreme wind exposure such as north- or west-facing 
slopes and ridge tops. Biodegradable pins will be used in place of 
metal staples to hold the matting in place. 

• Keystone will work with landowners to evaluate fencing the right
of-way from livestock, or alternatively, provide compensation to 
rest a pasture until vegetation can become established. 
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Management concerns such as livestock access to water or 
movement within a pasture would be incorporated as necessary. 

4.15.4 Post-Construction 

Keystone is committed to post-construction monitoring and repair and will 
monitor reclamation on the right-of-way for several years and repair 
erosion and reseed poorly revegetated areas as necessary. During 
monitoring, landowners are informed of our efforts and intentions. 

A noxious weed management plan speoifio to the Sans Hills Fegion will be 
established on these lands pending consultation with state and county 
experts 

4.16 Operations and Maintenance 

Operations and maintenance programs, such as vegetation management, 
pipeline maintenance, integrity surveys, and hydrostatic testing, may have an 
impact on the final reclamation of the right-of-way. To ensure the integrity of the 
facility and land surface reclamation of the right-of-way is maintained after 
completion of construction and that regulatory requirements are adhered to 
during operations, the following measures shall be implemented unless 
otherwise directed by Keystone in response to site-specific conditions or 
circumstances. All work shall be conducted in accordance with applicable 
permits. 

• Keystone shall monitor the pipeline right-of-way and all stream crossings for 
erosion or other potential problems that could affect the integrity of the 
pipeline. Any erosion identified shall be reclaimed as expediently as 
practicable by Keystone or by compensating to the landowner to reclaim the 
area. 

• Trench depressions on ditch line that may interfere with natural drainage, 
vegetation establishment, or land use shall be repaired as expediently as 
practicable by Keystone or by compensating the landowner to repair the 
area. 

• Post-construction monitoring inspections shall be conducted after the first 
growing season to determine the success of revegetation, unless otherwise 
required by permit. Areas which have not been successfully re-established 
shall be revegetated by Keystone or by compensation of the landowner to 
reseed the area. If, after the first growing season, revegetation is 
successful, no additional monitoring shall be conducted unless otherwise 
required by permit. 

• In non-agricultural areas, revegetation shall be considered successful if, 
upon visual survey, the density and cover of non-nuisance vegetation are 
similar in density and cover to adjacent undisturbed lands, unless otherwise 
required by permit. 

• In agricultural areas, revegetation shall be considered successful if crop 
yields are similar to adjacent undisturbed portions of the same field. 
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• Restoration shall be considered successful if the surface condition is similar 
to adjacent undisturbed lands, construction debris is removed (unless 
requested otherwise by the landowner or land managing agency), 
revegetation is successful, and drainage has been restored. 

• Weed control measures shall be implemented as required by any applicable 
plan and in conjunction with the landowner. 

• Keystone shall be responsible for correcting tile line or irrigation system 
repairs that fail, provided those repairs were made by Keystone. Keystone 
shall not be responsible for tile line or irrigation system repairs which 
Keystone compensated the landowner to perform. 

• When requested by owners in cultivated land, Keystone shall monitor the 
yield of land impacted by construction with the help of agricultural 
specialists. If yield deficiencies are indicated compared to yields on 
unaffected land, Keystone will compensate the landowner for reduced yields 
and shall implement procedures to return the land to equivalent capability. 

• In residential areas, landowners may use the right-of-way provided they do 
not interfere with the rights granted to Keystone. Trees, bushes, structures, 
including houses, tool sheds, garages, poles, guy wires, catch basins, 
swimming pools, trailers, leaching fields, septic tanks, and any other objects 
not easily removable, shall not be permitted on the permanent construction 
right-of-way without the written permission of Keystone, because they could 
impair access for maintenance of the pipeline. 

• Keystone shall maintain communication with the landowner and tenant 
throughout the operating life of the pipeline to allow expedient 
communication of issues and problems as they occur. Keystone shall 
provide the landowner with corporate contact information for these purposes. 
Keystone shall work with landowners to prevent excessive erosion on lands 
disturbed by construction. Reasonable methods shall be implemented to 
control erosion. These may not be implemented if the property across which 
the pipeline Is constructed is bare cropland which the landowner intends to 
leave bare until the next crop is planted. 

• If the landowner and Keystone cannot agree upon a reasonable method to 
control erosion on the landowner's property, the recommendations of the 
appropriate NRCS office shall be considered by Keystone and the 
landowner. 

5.0 DRAIN TILE SYSTEMS 

5.1 General 

If underground drainage tile is damaged by the pipeline installation, it shall be 
repaired in a manner that ensures the tile line's proper operating condition at the 
point of repair. Keystone may elect to negotiate a fair settlement with the 
affected county or landowner for repair of the damaged drain tile. In the event 
the landowner chooses to have the damaged tile repaired by Keystone, the 
Contractor shall follow these guidelines and procedures to identify the location of 
drain tiles, to mitigate damages to drain tiles prior to and during construction, to 
repair drain tiles damaged during installation of the pipeline, to inspect the proper 
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repair of drain tiles, and to provide post-construction monitoring to determine any 
impacts caused by repair of drain tiles. Since all public and private drain tile 
systems are unique, i.e., varying age, depth of cover, type of material, geometry on 
the land, etc., It Is not possible to develop a standard procedure for resolving each 
county's or landowner's drain tile issues. These guidelines provide a basis on 
which to develop site specific methodology to mitigate damage and to repair drain 
tiles affected by construction of the Project. A typical right-of-way layout and typical 
orientation for crossing drain tiles is provided in Detail 25. Typical header and main 
crossovers are provided in Details 26 and 27. Actual measures will be developed 
based on site-specific information unique to specific installations. However, all work 
will be conducted in accordance with applicable permits. 

6.2 Identification and Classification of Drain Tile Systems 

Personnel shall attempt to identify and classify existing drain tile systems by 
meeting with local public officials and county engineers, and individual private 
landowners and tenants. 

5.2.1 Publicly Owned Drain Tiles 

Personnel shall identify and meet with the responsible county or local 
authority responsible for publicly owned drain tiles. Publicly owned drain 
tiles shall be Identified and documented on the Project's 1" = 2000' USGS 
quad strip maps and additional data collected for input into an electronic 
spreadsheet by county, township, range, and section; responsible agency; 
and size, type, and depth of cover (If known). This data shall be cross
referenced to the centerline survey to be completed by Keystone. 
Additionally, any public records including maps or easement instruments on 
the drain tiles shall be acquired as well as any requirements of the local 
authority for installation of the pipeline. 

5.2.2 Privately Owned Drain Tiles 

Right-of-way agents shall meet with landowners and tenants of privately 
owned land along the route. As a minimum, the right-of-way agents shall 
ascertain the data concerning drain tiles outlined in a landowner 
questionnaire. The questionnaire requests data concerning: type of drain 
tile system; size, type of material, and depth of cover; preference for repair 
of drain tiles; and identification of local drain tile contractors. These data 
shall be collected into an electronic spreadsheet for utilization by right-of
way personnel in negotiating payments for easements and damages and by 
engineering or construction personnel for inclusion in specifications for the 
construction Contractor. 

6.3 Mitigation of Damage to Drain Tile Systems 

Keystone shall undertake mitigation measures to reduce damage to publicly and 
privately owned drain tile systems prior to and during installation of the pipeline. 

5.3.1 Non-interference with Drain Tile 
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The Project shall be installed at a depth of cover and elevation so as not to 
interfere with the elevation and grade of existing drain tiles where 
practicable. Where not practicable, Keystone shall pursue alternative 
mitigation measures mutually acceptable to the landowner and jurisdictional 
agencies. Typically, the pipeline shall be installed below the elevation of 
drain tiles with a minimum clearance of 12 inches. Detail 25, Typical Right
of-Way Layout/Soil Handling, represents a typical drain tile crossing by the 
pipeline with additional temporary work space to facilitate handling of topsoil 
and trench spoil created by the additional depth of cover for the pipeline. 

5.3.2 Non-disturbance of Drain Tile Mains 

Publicly owned and privately owned drain tile mains shall be identified 
through the processes identified in Section 5.2. Drain tile mains are 
essential to the overall drainage system of a land area and if disturbed, may 
require excessive pumping/dewatering of the pipe trench unless temporarily 
repaired and maintained until permanently repaired. 

Keystone shall review drain tile mains and consider their size, flow rate, type 
of material, depth of cover, and geographic location. If determined to be 
practicable and reasonable for construction, the drain tile main shall not be 
cut and repaired during mainline installation (a pipe section shall be left out 
and installed by a tie-in crew without damaging the drain tile main). 

5.3.3 Relocation or Replacement of Existing Drain Tiles Prior to Construction 

In many instances, drain tile systems that have been installed after the 
installation of adjacent existing pipelines were installed with -l=leaders" 
parallel to the existing pipeline with periodic jumpovers as depicted on Detail 
26, Header/Main Crossovers of Keystone XL Pipeline. The distance of 
these headers from the existing pipeline may vary. 

Some of these drain tile headers may be most effectively relocated and/or 
replaced to the east of the Project. The existing header will be capped and 
made Into a single drain tile as depicted on Detail27, Relocate/Replace 
Drainage Header/Main. This could reduce the number of drain tile 
crossings on a particular landowner's property by a significant quantity, 
thereby reducing the risk that repairs will fail. 

5.3.4 Future Drain Tiles/Systems 

Keystone shall attempt to determine where public agencies and private 
landowners or tenants are proposing to install drain tile systems in the 
future. These locations shall be input into an electronic spreadsheet by 
county, township, range, and section; landowner or responsible public 
agency; and proposed size and depth of cover. Keystone shall endeavor to 
construct the pipeline at a depth and elevation to accommodate the future 
installation of the proposed drain tile systems. 

5.3.5 Other Mitigation Measures 
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Other mitigation measures that may be implemented during installation of 
the pipeline are as follows: 

• not removing topsoil from the working side of the construction right-of
way to prevent crushing of drain tile by heavy equipment; 

• spreading ditch and spoil side topsoil (not subsoil) over the working side 
to provide additional soil depth to protect existing drain tiles: 

• restricting the work of the pipe lower in crew if ground conditions are too 
wet to adequately support the heavy equipment; 

• limiting travel of heavy equipment the working lane of the construction 
right-of-way where possible; 

• limiting travel of heavy equipment to one pass over the drain tile per 
work crew where possible; and 

• removing and replacing topsoil during drain tile replacement should tile 
be crushed on the working side of the right-of-way. 

6.4 Responsibility for Repair of Drain Tile Systems 

Temporary and permanent drain tile repairs shall be the responsibility of the 
Contractor. The physical repairs shall be made by qualified and experienced drain 
tile repair personnel. 

5.4.1 Local Drain Tile Contractor Repair 

Keystone shall identify and qualify local drain tile contractors in the 
geographical area of the pipeline route from interviews with local public 
officials, landowners, tenants, and drain tile contractors. The preferred 
responsibility for permanent repair of drain tiles shall be for the pipeline 
Contractor to subcontract the supervision and repair to local reputable drain 
tile contractors acceptable to the landowners and tenants. 

5.4.2 Pipeline Contractor Repair 

In the event local drain tile contractors are not available to subcontract the 
supervision and repair, permanent repair shall be made with the 
Contractor's supervision, equipment, and labor. 

5.4.3 Landowner/Tenant Repair 

The landowner or tenant may agree to take responsibility for the permanent 
repair of his drain tiles if not precluded by regulatory agency. The 
landowner or tenant shall be requested to ensure his ability to coordinate 
and complete the drain tile repair in a timely manner to allow the pipeline 
Contractor to completely backfill the damaged drain tile for repair by 
landowner/tenant in the immediate future. Keystone shall require that its 
representative be present to ensure the permanent drain tile repairs are 
made in accordance with the minimum requirements of this manual. 
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5.5 Drain Tile Repairs 

The Contractor shall endeavour to locate all tile lines within the construction 
right-of-way prior to and during installation so repairs can be made if necessary. 

5.5.1 Temporary Repairs During Construction 

Drain tiles damaged or cut during the excavation of the trench shall be 
marked with a lath and ribbon in the spoil bank. Care shall be taken to 
locate markers where the chance of disturbance shall be minimized and a 
written record maintained of each drain tile crossing. A work crew following 
the pipeline trench crew shall complete a temporary repair to allow 
continuing flow. Detail 28, Temporary Drain Tile Repair, depicts the 
materials and installation procedure to complete the temporary repair. If a 
drain tile line shall not be temporarily repaired, the open ends of the drain 
tile shall be screened to prevent entry of foreign materials and small 
animals. 

5.5.2 Permanent Repairs 

Permanent repairs shall be made for all drain tiles damaged by installation 
of the pipeline. 

5.5.2.1 

5.5.2.2 

Ditch Line Only Repairs 

If water is flowing through a damaged tile line, the tile line shall 
be immediately and temporarily repaired until such time that 
permanent repairs can be made. If tile lines are dry and water 
is not flowing, temporary repairs are not required if the 
permanent repair is made within 7 days of the time damage 

occurred. The temporary repair shall be removed just prior to 
lowering in the pipeline. 

Drain tiles must be permanently repaired before the pipeline 
trench is backfilled and within 14 days of construction 
completion, weather and soil conditions permitting. All tile 
lines shall be repaired with materials of the same or better 
quality as that which was damaged. The drain tile marker 
shall not be removed until the tile repairs have been inspected, 
approved, and accepted by Keystone's inspectors, the county 
inspectors, where applicable, and the landowner or tenant. 
Detail29, Permanent Repair Method of Drain Tiles, depicts the 
minimum materials and installation procedure to complete a 
permanent repair. 

Ditch Line and Temporarv Work Space Repairs 

Prior to making the permanent drain tile repair, the Contractor 
shall probe a segmented sewer rod with a plug that is not more 
than 15% smaller than the internal diameter of the drain tile to 
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determine if additional damage has occurred to the drain tile. If 
the probe does not freely insert into the drain tile across the 
temporary workspace of pipeline construction, the Contractor 
shall excavate, expose, and repair the damaged drain tile to its 
original or better condition. 

6.6 Inspection/Acceptance of Drain Tile Repairs 

Drain tile repairs shall be inspected by Keystone construction inspectors, county 
inspectors, as applicable, and the landowner or tenant or his representative. 

Keystone shall designate inspector(s) for the sole purpose and responsibility for 
inspection of all repairs of drain tiles. These inspectors shall be, if possible, 
employed from local drain tile installation contractors, local farmers with extensive 
drain tile experience, or previously employed or retired employees of local 
jurisdictions familiar with drain tile installation and repair. In the event that a 
sufficient quantity of inspectors from these sources is not available, Keystone shall 
conduct in-the-field training seminars on drain tile repair for additional inspection 
personnel. 

Inspection personnel shall observe the permanent repair of all drain tiles to ensure 
the replacement drain tile is: (1) the proper size and type; (2) installed at the proper 
grade; (3} properly supported and backfill beneath the drain tile is properly placed 
and compacted; and (4) properly tied into the existing drain tile. The inspection 
shall be documented on the Drain Tile Inspection Report Form. 

A drain tile repair shall not be accepted until Keystone's construction inspector and 
the landowner or tenant or designated representative approves the inspection form. 

TRANSCANADA KEYSTONE PIPELINE, LP 48 Oeteeer 2ilH>Awil2012 
Rev.~ 

000271 PST DeliverableOOOO 1533 



EPA-HQ-2015-004767 Interim 3 

CONSTRUCTION MITIGATION AND RECLAMATION PLAN 

6.0 WETLAND CROSSINGS 

6.1 General 

Wetland boundaries shall be clearly marked in the field with signs and/or highly 
visible flagging during construction. 

In the event a waterbody crossing is located within or adjacent to a wetland 
crossing, the measures of both Section 6- Wetland Crossings and Section 7-
Waterbodies and Riparian Lands shall be implemented to the extent practicable. 

A Steele City Se§ment dry wetland is defined in Section 6.5.1. In these 
wetlands, equipment can traverse the wetland without the support of mats or 
timber riprap. 

A standard wetland environment typically has soils that are saturated and non
cohesive. Difficult trenching conditions are likely resulting in excessively wide 
trenches. In these wetland environment types, supplemental support in the form 
of timber rlprap or prefabricated equipment mats may be required for 
construction equipment to safely and efficiently operate. 

A flooded wetland involves the presence of standing water over much of the 
wetland area. Equipment typically cannot traverse the wetland and must 
generally move around that portion of the area. Access is typically limited to 
marsh backhoes or equipment working from flexifloats or equivalents. 

Keystone may allow modification of the following specifications as necessary to 
accommodate site-specific conditions or procedures. Any modifications must still 
comply with all applicable regulations and permits. 

6.2 Easement and Workspace 

The Contractor shall maintain wetland boundary markers during construction in 
all areas and until permanent seeding is complete in non-cultivated areas. 

The width of the construction right-of-way shall be reduced to 85 feet or less in 
standard wetlands unless non-cohesive soil conditions require utilization of a 
greater width and unless the USAGE or other regulatory authority authorizes a 
greater width. 

The Contractor shall locate extra work areas (such as staging areas and 
additional spoil storage areas) shall be at least 10 feet away from wetland 
boundaries, where topographic conditions permit. 

The Contractor shall limit clearing of vegetation between extra work areas and 
the edge of the wetland to the construction right-of-way and limit the size of extra 
work areas to the minimum needed to construct the wetland crossing. 
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6.3 Vehicle Access and Equpment Crossing 

The only access roads, other than the construction right-of-way, that the 
Contractor shall use in wetlands are those existing public roads and private roads 
acquired by Keystone from the landowner shown on the construction drawings. 

To the extent practicable, the Contractor's construction equipment operating in 
saturated wetlands or wetlands with standing water shall be limited to that 
needed to clear the construction right-of-way, dig the trench, fabricate and install 
the pipeline, backfill the trench, and restore the construction right-of-way. 

If equipment must operate within a wetland containing standing water or 
saturated soils, the Contractor shall use the following methods for equipment 
access unless otherwise approved by Keystone based on site-specific 
conditions: 

• wide-track or balloon-tire construction equipment; and 

• conventional equipment operated from timber and slash (riprap) cleared from 
the right-of-way, timber mats, or prefabricated equipment mats. 

For the G~:df Coast Segment, the contractor will ee directed to ~o~se mats 
regardless of wetland rnoist~:~re content. 

6.4 Temporary Erosion and Sediment Control 

The Contractor shall install sediment barriers across the entire construction right
of-way immediately upslope of the wetland boundary at all standard wetland 
crossings, as necessary, to prevent sediment flow into the wetland. Sediment 
barriers must be properly maintained by the Contractor throughout construction 
and reinstalled as necessary. In the travel lane, these may incorporate 
removable sediment barriers or driveable berms. Removable sediment barriers 
can be removed during the construction day, but shall be re-installed after 
construction has stopped for the day or when heavy precipitation is imminent. 
The Contractor shall maintain sediment barriers until replaced by permanent 
erosion controls or restoration of adjacent upland areas is complete. The 
Contractor shall not install sediment barriers at wetlands designated as -tHy" 
unless otherwise specified by Keystone. 

Where standard wetlands are adjacent to the construction right-of-way, the 
Contractor shall install sediment barriers along the edge of the construction right
of-way as necessary to prevent a sediment flow into the wetland. 

6.6 Wetland Crossing Procedures 

The following general mitigative procedures shall be followed by the Contractor in 
all wetlands unless otherwise approved or directed by Keystone based on site
specific conditions. All work shall be conducted in accordance with applicable 
permits. 

• limit the duration of construction-related disturbance within wetlands to the 
extent practicable; 
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• use no more than two layers of timber riprap to stabilize the construction 
right-of-way; 

• cut vegetation off at ground level leaving existing root systems in place and 
remove It from the wetland for disposal; 

• limit pulling of tree stumps and grading activities to directly over the trench 
line unless safety concerns require the removal of stumps from the working
side of the construction ROW; 

• segregate a maximum of 12 inches of topsoil from the area disturbed by 
trenching in dry wetlands, where practicable; 

• restore topsoil to its approximate original stratum, after backfilling is 
complete; 

• dewater the trench in a manner to prevent erosion and heavily silt-laden 
flowing directly into any wetland or waterbody; 

• remove all timber rip rap and prefabricated equipment mats upon completion 
of construction; 

• locate hydrostatic test manifolds outside wetlands and riparian areas to the 
maximum extent practicable; 

• prohibit storing hazardous materials, chemicals, fuels, lubricating oils, or 
perform concrete coating activities in a wetland, or within 100 feet of any 
wetland boundary; 

• perform all equipment maintenance and repairs upland locations at least 100 
feet from waterbodies and wetlands; 

• avoid parking equipment overnight within 100 feet of a watercourse or 
wetland; 

• prohibit washing equipment in streams or wetlands; 

• install trench breakers and/or seal the trench to maintain the original wetland 
hydrology, where the pipeline trench may drain a wetland; 

• attempt to refuel all construction equipment in an upland area at least 100 
feet from a wetland boundary (otherwise follow the procedures outlined in 
Section 3); and 

• avoid sand blasting in wetlands to the extent practicable. If sandblasting is 
performed within a wetland, the Contractor shall place a tarp or suitable 
material in such a way as to collect as much waste shot as possible and 
dispose of the collected waste. The Contractor shall clean up all visible 
deposits of wastes and dispose of the waste at an approved disposal facility. 

Specific procedures for each type of wetland crossing method are listed below 
and shall be designated on the construction drawings but may be modified 
depending on site conditions at the time of construction. All work shall be 
conducted in accordance with applicable permits. 

6.5.1 Dry Wetland Crossing Method (Steele City Sef)ment) 
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Topsoil shall be segregated. Pipe stringing and fabrication may occur 
within the wetland adjacent to the trench line or adjacent to the wetland in 
a designated extra workspace. 

The dry wetland crossing procedure depicted in Detail 8 shall be used 
where this type of wetland is identified on the construction drawings. The 
following are exceptions to standard wetland crossing methods: 

• The width of the construction right-of-way for upland construction is 
maintained through the wetland. 

• Where extra work areas (such as staging areas and additional spoil 
storage areas) are designated on the construction drawings, they may 
be placed no closer than 1 0 feet from the wetland's edge. 

• Seeding requirements for agricultural lands shall be applied to farmed 
wetlands. 

6.5.2 Standard Wetland Crossing Method (Both PFOject Segments) 

Topsoil stripping is impracticable due to the saturated nature of the soil. 
Pipe stringing and fabrication may occur within the wetland adjacent to 
the trench line or adjacent to the wetland in a designated extra 
workspace. Based upon the length of a standard wetland crossing and 
presence of sufficient water to float the pipe, the Contractor may elect to 
install a standard wetland crossing utilizing the ;:HJSh/pull" method. 

The standard wetland crossing procedure depicted in Detail 9 shall be 
used where this type of wetland is identified on the construction drawings. 

Procedures unique to standard wetlands include: 

• limiting construction right-of-way width to a maximum of 85 feet 
unless site conditions warrant a wider width; 

• utilizing low-ground-pressure construction equipment or support 
equipment on timber rip rap or timber mats; and 

• Installing sediment barriers across the entire right-of-way where the 
right-of-way enters and exits the wetland. 

6.5.3 Flooded Push/Pull Wetland Crossing Method (Both Segments) 

Where standing surface water or high groundwater levels make trenching 
difficult, trench widths up to 35 feet are common. Topsoil stripping is 
impossible due to the flooded conditions. Pipe stringing and fabrication is 
required adjacent to the wetland in a designated extra workspace. Using 
floatation devices, the pipe string is pushed and pulled from the extra 
workspace to the trench. 

The Push/Pull wetland crossing procedure as depicted in Detail10 shall 
be used where water is sufficient to float the pipeline in the trench and 
other site conditions allow. 
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Clean metal barrels or Styrofoam floats may be used to assist in the 
flotation of the pipe. Metal banding shall be used to secure the barrels or 
floats to the pipe. All barrels, floats, and banding shall be recovered and 
removed upon completion of lower in. Backfill shall not be allowed before 
recovery of barrels, floats, and banding. 

6.6 Restoration and Reclamation 

All timber riprap, timber mats, and prefabricated equipment mats and other 
construction debris shall be removed upon completion of construction. As much 
as is feasible, the Contractor shall replace topsoil and restore original contours 
with no crown over the trench. Any excess spoil shall be removed from the 
wetland. The Contractor shall stabilize wetland edges and adjacent upland areas 
by establishing permanent erosion control measures and revegetation, as 
applicable, during final clean up. 

For each standard wetland crossed, the Contractor shall install a permanent 
slope breaker and trench breaker at the base of slopes near the boundary 
between the wetland and adjacent upland areas. The Contractor shall locate the 
trench breaker immediately upslope of the slope breaker. 

The Contractor shall not use fertilizer, lime, or mulch in wetlands unless required 
in writing by the appropriate land management agency. 

All wetland areas within conservation lands or easements will be restored to a . 
level consistent with any additional criteria established by the relevant managing 
agency. 
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7.0 WATERBODIES AND RIPARIAN AREAS 

7.1 General 

The Contractor shall comply with requirements of all permits issued for the 
waterbody crossings by federal, state or local agencies. 

Waterbody Includes any areas delineated as jurisidictional natural or artificial 
stream, river, or drainage, and other permanent waterbodies such as ponds and 
lakes: 

• Minor Waterbody includes all waterbodies less than or equal to 10 feet wide 
at the water's edge at the time of construction. 

• Intermediate Waterbody includes all waterbodies greater than 10 feet wide 
but less than or equal to 100 feet wide at the water's edge at the time of 
construction. 

• Major Waterbody includes all waterbodies greater than 100 feet wide at the 
water's edge at the time of construction. 

In the event a waterbody crossing is located within or adjacent to a wetland 
crossing, the Contractor, to the extent practicable, shall implement the provisions 
of both Section 6 - Wetland Crossings and Section 7 - Waterbodies and Riparian 
Areas. 

The Contractor shall supply and install advisory signs in a readily visible location 
along the construction right-of-way at a distance of approximately 100 feet on 
each side of the crossing and on all roads which provide direct construction 
access to waterbody crossing sites. Signs shall be supplied, installed, 
maintained, and then removed upon completion of the Project. Additionally, 
signs shall be supplied and Installed by the Contractor on all intermediate and 
major waterbodles accessible to recreational boaters warning boaters of pipeline 
construction operations. 

The Contractor shall not store hazardous materials, chemicals, fuels, lubricating 
oils, or perform concrete coating within 1 00 feet of any waterbody. The 
Contractor shall not refuel construction equipment within 100 feet of any 
waterbody. If the Contractor must refuel construction equipment within 100 feet 
of a waterbody, It must be done in accordance with the requirements outlined in 
Section 3. All equipment maintenance and repairs will be performed in upland 
locations at least 1 00 feet from waterbodies and wetlands. All equipment parked 
overnight shall be at least 100 feet from a watercourse or wetland, if possible. 
Equipment shall not be washed in streams or wetlands. 

Throughout construction, the Contractor shall maintain adequate flow rates to 
protect aquatic life and to prevent the interruption of existing downstream uses. 

Keystone may allow modification of the following specifications as necessary to 
accommodate specific situations or procedures. Any modifications must comply with 
all applicable regulations and permits. Keystone will complete site-specific 
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crossing plans for certain waterbody crossings if required by the applicable 
regulatory agencies during federal or state permitting processes. 

7.2 Easement and Work Space 

The permanent easement. temporary work space, additional temporary work 
space, and any special restrictions shall be depicted on the construction 
drawings. The work shall be contained within these areas and be limited in size 
to the minimum required to construct the waterbody crossing. 

The Contractor shall locate all extra work areas (such as staging areas and 
additional spoil storage areas) at least 10 feet from the water's edge if 
practicable. 

At all waterbody crossings, the Contractor shall install flagging across the 
construction right-of-way at least 1 0 feet from the water's edge prior to clearing 
and ensure that riparian cover is maintained where practicable during 
construction. 

7.3 Vehicle Access and Equipment Crossings 

The Contractor shall inspect equipment for fluid leaks prior to entering or 
crossing over waterbodies. 

Equipment bridges shall be installed at all flowing waterbodies and as directed by 
the Keystone El. Equipment crossings shall be constructed as described in 
Details 16, 17 
and/or 18. 

Equipment crossings shall be perpendicular to drainage bottoms wherever 
possible. 

Erosion and sediment control barriers will be installed and maintained around 
vehicle access points as necessary to prevent sediment from reaching the 
waterway. 

The Contractor shall be responsible for the installation, maintenance, and 
removal of all temporary access crossings including portable bridges, bridges 
made from timber or mats, flumes, culverts, sand bags, subsoil, coarse granular 
material, and riprap. 

The Contractor shall ensure that culverts and flumes are sized and installed of 
sufficient diameter to accommodate the existing flow of water and those that may 
potentially be created by sudden runoffs. Flumes shall be installed with the inlet 
and outlet at natural grade if possible. 

Where bridges, culverts or flumes are installed across the work area, the 
Contractor shall be responsible for maintaining them (e.g. preventing collapse, 
clogging or tilting). All flumes and culverts shall be removed as soon as possible 
upon completion of construction. 
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The width of the temporary access road across culverts and flumes and the 
design of the approaches and ramps shall be adequate for the size of vehicle 
and equipment access required. The ramps shall be of sufficient depth and 
constructed to prevent collapse of the flumes, and the approaches on both sides 
of the flume shall be feathered. 

Where culverts are installed for access, the culvert shall be of sufficient length to 
convey the stream flow through the construction zone. 

The Contractor shall maintain equipment bridges to prevent soil from entering the 
waterbody. 

7.4 Waterbody Crossing Methods 

Construction methods pertinent to waterbody crossings are presented below. 
Selection of the most appropriate method at each crossing shall be depicted on 
the construction drawings but may be amended or changed based on site
specific conditions (i.e., environmental sensitivity of the waterbody, depth, and 
rate of flow, subsurface soil conditions, and the expected time and duration of 
construction) at the time of crossing. Construction will involve dry-ditch 
techniques at crossings where the timing of construction does not adequately 
protect environmentally sensitive waterbodies, as determined by the appropriate 
regulatory authority. Where required, horizontal directional drilling (HOD) will be 
used at designated major and sensitive waterbodies crossings. Each waterbody 
crossing shall be accomplished using one of the following construction methods: 

• Non-flowing Open Cut Crossing Method - (Detail 11) 

• Flowing Open Cut Crossing Method - Minor, Intermediate or Major 
Waterbody - (Detail 12) 

• Flowing Stream Crossing - Dry Flume Method - (Detail 13) 

• Flowing Stream Crossing- Dry Dam-and-Pump Method- (Detail14) 

• Horizontal Directional Drill Crossing - (Detail 15) 

• Horizontal Bore Crossing- (Detail 21) 

In conjunction with the appropriate jurisdictional agency, Keystone will develop 
specific crossing plans for major water bodies that contain recreationally or 
commercially important fisheries, or are classified as special use. Keystone will 
consult with state fisheries agencies with respect to applicable construction 
windows for each crossing and develop specific construction and crossing 
methods for open cuts in conjunction with USACE permitting and USFWS 
consultation. 

7.4.1 Non-flowing Open Cut Crossing Method 

The Contractor shall utilize the Non-flowing Open Cut Crossing Method 
(Detail 11) for all waterbody crossings (ditches, gullies, drains, swales, 
etc.) with no perceptible flow at the time of construction. Should site 
conditions change and the waterbody is flowing at the time of 
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construction, the Contractor shall install the crossing utilizing the Flowing 
Open Cut Crossing Method (Detail 12) unless otherwise approved by 
Keystone. 

7.4.2 Flowing Open Cut Crossing Method of Minor, Intermediate, and Major 
Waterbodies 

For minor waterbody crossings, except where the flume method is used, 
the Contractor shall complete construction in the waterbody (not including 
blasting, if required) as shown on Detail 12 within 24 hours if practicable. 

For intermediate waterbodies, the Contractor shall attempt to complete 
trenching and backfill work within the waterbody (not including blasting if 
required) within 48 hours if practicable as shown on Detail 12. 

The Contractor shall construct each major waterbody crossing in 
accordance with a site-specific plan as shown in the construction 
drawings. The Contractor shall complete in-stream construction activities 
as expediently as practicable. 

7.4.3 Flowing Stream Crossing- Dry Flume Method 

Where required, the Contractor shall utilize the Flowing Open Cut 
Crossing- Dry Flume Method as shown on Detai113 with the following 
"dry ditch" techniques: 

• Flume pipe shall be installed after blasting (if necessary), but before 
any trenching. 

• Sand bag, sand bag and plastic sheeting diversion structure, or 
equivalent shall be used to develop an effective seal and to divert 
stream flow through the flume pipe (some modifications to the stream 
bottom may be required in order to achieve an effective seal). 

• Flume pipe(s) shall be aligned to prevent bank erosion and streambed 
scour. 

• Flume pipe shall not be removed during trenching, pipe laying, or 
backfilling activities, or initial streambed restoration efforts. 

• All flume pipes and dams that are not also part of the equipment 
bridge shall be removed as soon as final clean up of the stream bed 
and bank Is complete. 

7.4.4 Flowing Stream Crossing- Dry Dam-and-Pump Method 

Where specified in the construction drawings, the Contractor shall utilize 
the Flowing Open Cut Crossing - Dry Dam-and-Pump Method as shown 
on Detall14. The dam-and-pump crossing method shall meet the 
following performance criteria: 

• sufficient pumps to maintain 1.5 times the flow present in the stream 
at the time of construction; 
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• at least one back up pump available on site; 

• dams constructed with materials that prevent sediment and other 
pollutants from entering the waterbody (e.g., sandbags or clean gravel 
with plastic liner); 

• screen pump intakes installed; 

• streambed scour prevented at pump discharge; and 

• dam and pumps shall be monitored to ensure proper operation 
throughout the waterbody crossing. 

7.4.5 Horizontal Directional Drill Crossings 

Where required, the horizontal directional drill method as shown on Detail 
15 shall be utilized for designated major and sensitive waterbodies. The 
Contractor shall construct each directional drill waterbody crossing in 
accordance with a site specific plan as shown in the construction 
drawings. 

Drilling fluids and additives utilized during implementation of a directional 
drill shall be non-toxic to the aquatic environment. 

The Contractor shall develop a contingency plan to address a frac-out 
during a directional drill. The plan shall include instructions for monitoring 
during the directional drill and mitigation in the event that there is a 
release of drilling fluids. Additionally, the waterbody shall be monitored 
downstream by the Contractor for any signs of drilling fluid. 

The Contractor shall dispose of all drill cuttings and drilling mud as 
permitted by the appropriate regulatory authority at a Keystone-approved 
location. Disposal options may include spreading over the construction 
right-of-way in an upland location approved by Keystone or hauling to an 
approved licensed landfill or other site approved by Keystone. 

7.4.6 Horizontal Bore Crossings 

Where required, the horizontal bore method as shown on Detail21 shall 
be utilized for crossing waterbodies. The Contractor shall construct each 
horizontal bore waterbody crossing in accordance with a site specific plan 
as shown in the construction drawings. 

7.6 Clearing 

Except where rock is encountered and at non-flowing open cut crossings, all 
necessary equipment and materials for pipe installation must be on site and 
assembled prior to commencing trenching in a waterbody. All staging areas for 
materials and equipment shall be located at least 1 0 feet from the waterbody 
edge. The Contractor shall preserve as much vegetation as possible along the 
waterbody banks while allowing for safe equipment operation. 
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Clearing and grubbing for temporary vehicle access and equipment crossings 
shall be carefully controlled to minimize sediment entering the waterbody from 
the construction right-of-way. 

Clearing and grading shall be performed on both sides of the waterbody prior to 
initiating any trenching work. All trees shall be felled away from watercourses. 

Plant debris or soil inadvertently deposited within the high water mark of 
waterbodies shall be promptly removed in a manner that minimizes disturbance 
of the waterbody bed and bank. Excess floatable debris shall be removed above 
the high water mark from areas immediately above crossings. 

Vegetation adjacent to waterbody crossings by horizontal directional drill or 
boring methods shall not be disturbed except by hand clearing as necessary for 
drilling operations. 

7.6 Grading 

The construction right-of-way adjacent to the waterbody shall be graded so that 
soil is pushed away from the waterbody rather than towards it whenever 
possible. 

In order to minimize disturbance to woody riparian vegetation within extra 
workspaces adjacent to the construction right-of-way at waterbody crossings, the 
Contractor shall minimize grading and grubbing of waterbody banks. To the 
extent practicable, grubbing shall be limited to the ditch line plus an appropriate 
width to accommodate safe vehicle access and the crossing. 

7.7 Temporary Erosion and Sediment Control 

The Contractor shall install and maintain sediment barriers across the entire 
construction right-of-way at all flowing waterbody crossings. 

The Contractor shall Install sediment barriers immediately after initial disturbance 
of the waterbody or adjacent upland. Sediment barriers must be properly 
maintained throughout construction and reinstalled as necessary (such as after 
backfilling of the trench) until replaced by permanent erosion controls or 
restoration of adjacent upland areas is complete. 

Where waterbodies are adjacent to the construction right-of-way, the Contractor 
shall install and maintain sediment barriers along the edge of the construction 
right-of-way as necessary to contain spoil and sediment within the construction 
right-of-way. 

7.8 Trenching 

The following requirements apply to all waterbody crossings except those being 
installed by the non-flowing open cut crossing method. 

All equipment and materials shall be on site before trenching in the active 
channel of all minor waterbodies containing state-designated fisheries, and in 
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intermediate and major waterbodies. All activities shall proceed in an orderly 
manner without delays until the trench is backfilled and the stream banks 
stabilized. The Contractor shall not begin in-stream activity until the in-stream 
pipe section Is complete and ready to be installed In the waterbody. 

The Contractor shall use trench plugs at the end of the excavated trench to 
prevent the diversion of water into upland portions of the pipeline trench and to 
keep any accumulated upland trench water out of the waterbody. Trench plugs 
must be of sufficient size to withstand upslope water pressure. 

The Contractor shall conduct as many in-stream activities as possible from the 
banks of the waterbodies. The Contractor shall limit the use of equipment 
operating in waterbodies to that needed to construct each crossing. 

The Contractor shall place all spoil from minor and intermediate waterbody 
crossings and upland spoil from major waterbody crossings in the construction 
right-of-way at least 1 0 feet from the water's edge or in additional extra work 
areas. No trench spoil, Including spoil from the portion of the trench across the 
stream channel, shall be stored within a waterbody unless the crossing cannot be 
reasonably completed without doing so. 

The Contractor shall install and maintain sediment barriers around spoil piles to 
prevent the flow of spoil into the waterbody. 

Spoil removed during ditching shall be used to backfill the trench usually with a 
backhoe, clamshell, or a drag line working from the waterbody bank. Sand, 
gravel, rockshleld, or fill padding shall be placed around the pipe where rock is 
present in the channel bottom. 

7.9 Pipe Installation 

The following requirements apply to all waterbody crossings except those being 
installed by the non-flowing open cut crossing method. 

A "free stress" pipe profile shall be used at all minor, intermediate, and major 
waterbodies with gradually sloping stream banks. The "box bend" pipe profile 
may be used for intermittent and major waterbodies with steep stream banks. 

The trench shall be closely inspected to confirm that the specified cover and 
adequate bottom support can be achieved, and shall require Keystone approval 
prior to the pipe being installed. Such inspections shall be performed by visual 
inspection and/or measurement by a Keystone representative. In rock trench, 
the ditch shall be adequately padded with clean granular material to provide 
continuous support for the pipe. 

The pipe shall be pulled Into position or lowered into the trench and shall, where 
necessary, be held down by suitable negative buoyancy control, as-built 
recorded and backfilled immediately to prevent the pipe from floating. 

The Contractor shall provide sufficient approved lifting equipment to perform the 
pipe installation in a safe and efficient manner. As the coated pipe is lowered in, 
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it shall be prevented from swinging or rubbing against the sides of the trench. 
Only properly manufactured slings, belts, and cradles suitable for handling 
coated pipe shall be used. All pipes shall be inspected for coating flaws and/or 
damage as It Is being lowered into the trench. Any damage to the pipe or coating 
shall be repaired. 

7.10 Backfilling 

The following requirements apply to all waterbody crossings except those being 
installed by the non-flowing open cut crossing method. 

Trench spoil excavated from waterbodies shall be used to backfill the trench 
across waterbodies. 

After lowering In Is complete, but before backfilling, the line shall be re-inspected 
to ensure that no skids, brush, stumps, trees, boulders, or other debris is in the 
trench. If discovered, such materials or debris shall be removed from the trench 
prior to backfilling. 

For each major waterbody crossed, the Contractor shall install a trench breaker 
at the base of slopes near the waterbody unless otherwise directed by Keystone 
based on site specific conditions. The base of slopes at intermittent waterbodies 
shall be assessed on site and trench breakers installed only where necessary. 

Slurred muck or debris shall not be used for backfill. At locations where the 
excavated native material is not acceptable for backfill or must be supplemented, 
the Contractor shall provide granular material approved by Keystone. 

If specified in the construction drawings, the top of the backfill in the stream shall 
be armored with rock rip rap or blo-stabilization materials as appropriate. 

7.11 Stabilization and Restoration of Stream Banks and Slopes 

The Contractor will restore the contours of the bed and banks of all waterways 
immediately after pipe installation and backfill, except over the travel lane. Travel 
lanes and bridges may stay in place until hydrostatic testing and cleanup are 
complete. All materials used to support construction activities will be removed 
from waterbodles and wetlands, including, but not limited to, flumes, mats, plastic 
sheeting, and sandbags. 

The stream bank contour shall be re-established. All debris shall be removed 
from the streambed and banks. Stream banks shall be stabilized and temporary 
sediment barriers shall be installed within 24 hours of completing the crossing if 
practicable. 

Approach slopes shall be graded to an acceptable slope for the particular soil 
type and surface run off controlled by installation of permanent slope breakers. 
Where considered necessary, the integrity of the slope breakers shall be ensured 
by lining with erosion control blankets. 
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Immediately following reconstruction of the stream banks, the Contractor shall 
install seed and flexible channel liners on waterbody banks as shown in Detail 
19. 

If the original stream bank is excessively steep and unstable or flow conditions 
are severe, or If specified on the construction drawings, the banks shall be 
stabilized with rock riprap, gabions, stabilizing cribs, or bio-stabilization measures 
to protect backfill prior to reestablishing vegetation. 

Stream bank riprap structures shall consist of a layer of stone, underlain with 
approved filter fabric or a gravel filter blanket in accordance with Detail 20. 
Rip rap shall extend from the stabilized streambed to the top of the stream bank. 
Where practicable, native rock shall be utilized. 

Bio-stabilizatlon techniques which may be considered for specific crossings are 
shown in Details 23 and 24. 

The Contractor shall remove equipment bridges as soon as possible after final 
clean up. 

8.0 HYDROSTATIC TESTING 

8.1 Testing Equipment Location 

The Contractor shall provide for the safety of all pipeline construction personnel and 
the general public during hydrostatic test operations by placing warning signs in 
populated areas. 

The Contractor shall locate hydrostatic test manifolds 100 feet outside wetlands 
and riparian areas to the maximum extent practicable. 

8.2 Test Water Source and Discharge Locations 

Keystone is responsible for acquiring all permits required by federal, state and local 
agencies for procurement of water and for the discharge of water used in the 
hydrostatic testing operation. Keystone shall provide the Contractor with a copy of 
the appropriate withdrawal/discharge permits for hydrostatic test water. The 
Contractor shall keep water withdrawal/discharge permits on site at all times during 
testing operations. 

Any water obtained or discharged shall be in compliance with permit notice 
requirements and with sufficient notice for Keystone's Testing Inspector to make 
water sample arrangements prior to obtaining or discharging water. Keystone will 
obtain water samples for analysis from each source before filling the pipeline. In 
addition, water samples will be taken prior to discharge of the water, as required 
by state and federal permits. 

In some instances sufficient quantities of water may not be available from the 
permitted water sources at the time of testing. Withdrawal rates may be limited as 
stated by the permit. Under no circumstances shall an alternate water source be 
used without prior authorization from Keystone. 
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The Contractor shall be responsible for obtaining any required water analyses from 
each source to be used in sufficient time to have a lab analysis performed prior to 
any filling operations. The sample bottle shall be sterilized prior to filling with the 
water sample. The analysis shall determine the pH value and total suspended 
solids. Each bottle shall be marked with: 

• source of water with pipeline station number; 

• date taken; 

• laboratory order number; and 

• name of person taking sample. 

Staging/work areas for filling the pipeline with water will be located a minimum of 
100 feet from the waterbody or wetland boundary if topographic conditions 
permit. The Contractor will install temporary sediment filter devices adjacent to 
all streams to prevent sediments from leaving the construction site. 

The Contractor shall screen the intake hose to prevent the entrainment of fish or 
debris. The hose shall be kept at least 1 foot off the bottom of the waterbody. 
Refueling of construction equipment shall be conducted a minimum distance of 100 
feet from the stream or a wetland. Pumps used for hydrostatic testing within 100 
feet of any waterbody or wetland shall be operated and refueled in accordance 
with Section 3. 

During hydrostatic test water withdrawals, the Contractor will maintain adequate 
flow rates in the waterbody to protect aquatic life and provide for downstream 
uses, in compliance with regulatory and permit requirements. 

The Contractor shall not use chemicals in the test water. The Contractor shall not 
discharge any water containing oil or other substances that are in sufficient 
amounts as to create a visible color film or sheen on the surface of the receiving 
water. 

Selected road, railroad, and river crossing pipe sections may be specified to be 
pre-tested for a minimum of 4 hours. The water for pre-testing of any road and 
railroad crossings shall be hauled by a tanker truck from an approved water 
source. Water for pre-testing of a river crossing may be hauled or taken from the 
respective river If it is an approved water source. Since the volume of water 
utilized in these pre-tests shall be relatively small, the water shall be discharged 
overland along the construction right-of-way and allowed to soak into the ground 
utilizing erosion and sediment control mitigative measures. 

Selection of final test water sources will be determined based on site conditions 
at the time of construction and applicable permits. 
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8.3 Filling the Pipeline 

After final positioning of the pipe, the Contractor shall fill the pipe with water. 
Pipe ends shall not be restrained during the fill. The fill pump shall be set on a 
metal catch pan of sufficient dimensions to contain all leaking lubricants or fuel 
and prevent them from entering the water source. The suction inlet must be 
placed in a screened enclosure located at a depth that shall not allow air to be 
drawn in with the water. The screened enclosure shall be such that the fill water 
is free of organic or particulate matter. 

The Contractor shall provide a filter of the backflushing or cartridge type with a 
means of cleaning without disconnecting the piping. The filter shall have the 
specifications of 100 mesh screen. If the cartridge type is used, a sufficient 
quantity of cartridges shall be on hand at the filter location. The Contractor shall 
install the filter between the fill pump and the test header. The Contractor shall 
be responsible for keeping the backflush valve on the filter closed during the 
filling operation. The Contractor shall be responsible for the proper disposal of 
materials backflushed from the filter or filter cartridges. The Contractor shall not 
be allowed to backflush the filter into the stream or other water source. 

During water-filling of the pipeline, the Contractor shall employ fill pumps capable 
of injecting water into the pipeline at a maximum rate of approximately 0.7 to 1.0 
mile per hour, except as limited by permits or the maintenance of adequate flow 
rates in the waterbody, as follows: 

Nominal OD Max GPM 

36" 3000 

The Contractor shall maintain flow rates as necessary to protect aquatic life, 
provide for all waterbody uses, and provide for downstream withdrawals of water 
by existing users. 

In areas where zebra mussels are known to occur, all equipment used during the 
hydrostatic test withdrawal and discharge will be thoroughly cleaned before being 
used at subsequent hydrostatic test locations to prevent the transfer of zebra 
mussels or their larvae (veligers) to new locations. 

8.4 Dewatering the Pipeline 

The Contractor shall comply with state-issued NPDES permits for discharging 
test water. 

The Contractor shall not discharge any water containing oil or other substances 
that are in sufficient amounts as to create a visible color film on the surface of the 
receiving water. 

The Contractor shall not discharge into state-designated exceptional value 
waters, waterbodies which provide habitat for federally listed threatened or 
endangered species, or waterbodies designated as public water supplies, unless 
appropriate federal, state, and local permitting agencies grant written permission. 
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To avoid impacts from introduced species, no inter-basin transfers (discharge) of 
hydrostatic test water will occur. 

The discharge operation will be monitored and water samples will be taken prior 
to the beginning of the discharge to ensure that it complies with the Project and 
permit requirements. If required by state permits, additional water quality testing 
will be conducted during discharge, In accordance with permit conditions. 

The Contractor shall calculate, record, and provide to Keystone the day, date, 
time, location, total volume, maximum rate, and methods of all water discharged 
to the ground or to surface water in association with hydrostatic testing. 

The Contractor shall regulate the pig velocity discharge rate (3000 gpm 
maximum), use energy dissipation devices, and install sediment barriers, as 
necessary, to prevent erosion, streambed scour, suspension of sediments, or 
excessive stream flow. Water must be disposed of using good engineering 
judgment so that all federal, state, and local environmental standards are met. 
Dewatering Jines shall be of sufficient strength and be securely supported and 
tied down at the discharge end to prevent whipping during this operation. 

To reduce the velocity of the discharge, The Contractor shall utilize an energy
dissipating device described as follows: 

8.4.1 Splash Pup 

A splash pup consists of a piece of large diameter pipe (usually over 20" 
outside diameter) of variable length with both ends partially blocked that 
is welded perpendicularly to the discharge pipe. As the discharge hits 
against the inside wall of the pup, the velocity is rapidly reduced and the 
water Is allowed to flow out either end. A variation of the splash pup 
concept, commonly called a diffuser, incorporates the same design, but 
with capped ends and numerous holes punched in the pup to diffuse the 
energy. 

8.4.2 Splash Plate 

The splash plate is a quarter section of 36-inch pipe welded to a flat plate 
and attached to the end of a 6-inch discharge pipe. The velocity is 
reduced by directing the discharge stream into the air as it exits the pipe. 
This device is also effective for most overland discharge. 

8.4.3 Plastic Liner 

In areas where highly erodible soils exist or in any low flow drainage 
channel, it Is a common practice to use layers of visqueen (or any of the 
new construction fabrics currently available) to line the receiving channel 
for a short distance. One anchoring method may consist of a small load 
of rocks to keep the fabric in place during the discharge. Additional best 
management practices, such as the use of plastic sheeting or other 
material to prevent scour, will be used as necessary to prevent excessive 
sedimentation during dewatering. 
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8.4.4 Straw Bale Dewatering Structure 

Straw bale dewatering structures are designed to dissipate and remove 
sediment from the water being discharged. Straw bale structures are 
used for on land discharge of wash water and hydrostatic test water and 
in combination with other energy dissipating devices for high volume 
discharges. A straw bale dewatering structure is shown In Detail6. A 
dewatering filter bags may be sued as an alternative to show bale 
dewatering structures. A dewatering filter bag is shown in Detail 5. 
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Typical Drawing Index 

Typical Silt Fenca Barrier 
Typical Straw or Hay Ball Barrier 
Temporary/Permanent Slope Breaker Detail (Water Bars) 
Erosion Control Matting Installation 
Typical Dewatering Filter Bag 
Typical Straw Bale Dewatering Structure 
Typical Permanent Trench Breakers 
"Dry" Wetland Crossing Method 
Standard Wetland Crossing Method 
Push!Pull Wetland Crossing Method 
Typical Open Cut Wet Crossing Method Non-Flowing Waterbody 
Typical Open Cut Wet Crossing Method Flowing Waterbody 
Typical Open Cut Wet Crossing Method Flowing Waterbody- Construction Procedures 
Typical Dry Flume Crossing Method 
Typical Dry Flume Crossing Method - Construction Procedures 
Typical Dam and Pump Crossing 
Typical Dam and Pump Crossing - Construction Procedures 
Typical Horizontal Drill (HDD) Site Plan & Proflle 
Typical Temporary Bridge Crossing 
Typical Temporary Bridge Crossing - Construction Procedures 
Typical Flume Bridge Crossing 
Typical Railcar Bridge Crossing 
Typical Railcar Bridge Crossing - Construction Procedures 
Flexible Channel L.lner Installation 
Typical Rock Rip-Rap 
Typical Road Bore Crossing 
Streambank Reclamation - Brush Layer In Cross Cut Slope 
Streambank Reclamation - Log Wall 
Streambank Reclamation- Vegetated Geotextlle Installation 
Typical ROW Layout!Soll Handling 
Header/Main Crossovers of Pipeline 
Relocate/Replace Drainage Header/Main 
Temporary Drain Tile Repair 
Permanent Repair Method of Drain Tiles 
Equipment Cleaning Station Datal! 
Equipment Wash Station Detail 
Topsoil Conservation Ditch & Spoil Stripping Triple Ditch 
Topsoil Conservation Ditch & Spoil Stripping Triple Ditch 

NOTE: The following typical drawings are Included for ease of reference. 
• Details 1 through 31 can be found In the Construction Mitigation and Reclamation Plan 
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3. THE CONTRACTOR SHALL INSTALL TEMPORARY AND PERMANENT SLOPE BREAKERS ON SLOPES GREATER THAN 

APPROXIMATELY 5% ON ALL DISTURBED LANDS AT THE FOLLOWING RECOMMENDED SPACING: 

SLOPE (%) 
5-15 

>15-30 
>30 
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THESE ARE TYPICAL DRAWINGS; ACTUAL SITE CONDIT! NS MAY VARY FROM THE SITE GRAPHICALLY REPRESENTED. 
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SLOPE 

PLAN VIEW 
SECTION B-B 

NOTES: 

1. INSTALL MATTING IN ACCORDANCE WITH MANUFACTURER'S INSTRUCTIONS. 

2. PREPARE SOIL BEFORE INSTALLING MATTING, INCLUDING GRADING, REMOVAL OF LARGE ROCKS AND 
DEBRIS, AND THE APPLICATION OF SEED AND FERTILIZER IF NOT USING PRE-SEEDED MATTING. 

3. EROSION CONTROL MATTING SHALL EXTEND COMPLETELY ACROSS DISTURBED AREAS TO PROTECT 
ERODIBLE SURFACES. 

4. BEGIN AT THE TOP OF THE SLOPE BY ANCHORING THE MATTING IN A TRENCH. 
BACKFILL AND COMPACT THE TRENCH AFTER STAPLING. 

5. ROLL THE MATTING DOWN THE SLOPE IN THE DIRECTION OF THE WATER FLOW. 
6. AS AN ALTERNATIVE TO STAPLES, WOODEN STAKES OR BIO-DEGRADEABLE PINS CAN BE USED WHERE 

SPECIFIED BY THE COMPANY. 

7. ENSURE COMPLETE CONTACT BETWEEN THE MATTING AND THE SLOPE FACE. ADDITIONAL STAPLES 
CAN BE USE TO ELIMINATE GAPS. 

8. INSTALLATION SPECIFICATIONS TO BE MODIFIED BY THE PROJECT AS NECESSARY TO SUIT ACTUAL 
SITE CONDITIONS. 
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THESE ARE TYPICAL DRAWINGS; ACTUAL SITE CONDITiqNs MAY VARY FROM THE SITE GRAPHICALLY REPRESENTED. 
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PLACE FILTER BAG ONi\ 

PREVENT PUNCTURING 
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LINE 
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DOWNSLOPE 

CLAMP~~~~~--
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_Q_ 1. MANUFACTURED NONWOVEN (FELT) FILTER BAGS ARE A SUITABLE ALTERNATIVE TO STRAW BALE 
- STRUCTURES FOR TRENCH DEWATERING. FILTER BAGS SHALL BE INSTALLED AS SPECIFIED BY THE 
~ MANUFACTURER. 
Vl 2. INSTALLATION SPECIFICATIONS TO BE MODIFIED AS NECESSARY TO SUIT ACTUAL SITE CONDITIONS. 

~ ~ ~ DESIGNER: 
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GEOTEXTILE SPILL 
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GENTLE SLOPE-I 
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/ 

NOTES: 

I 
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SHEET FLOW 

PLAN 

v 
SECTION A-A 

2"x2" STAKES 
OR REBAR (TYP.) 

4" (TYP.) 
RECESS 

2"x2" STAKES 
OR REBAR (TYP.) 

STRAW BALES 

!GENTLE SLOPE
NATURAL GRADE 

~ 1. INSTALL A STRAW BALE DEWATERING STRUCTURE WHEREVER IT IS NECESSARY AND AS DIRECTED BY 
THE ENVIRONMENTAL INSPECTOR TO PREVENT THE FLOW OF HEAVILY SILT LADEN WATER INTO 0 z 

(!> WA TERBODIES OR WETLANDS. 
~ 2. DISCHARGE SITE SHOULD BE WELL VEGETATED AND LOCATED AT LEAST 50 FEET FROM ANY WATERBODY. 

THE TOPOGRAPHY OF THE SITE SHOULD BE SUCH THAT WATER WILL FLOW INTO THE DEWATERING 
STRUCTURE AND AWAY FROM ANY WORK AREAS. THE AREA DOWNSLOPE FROM THE DEWATERING SITE 
MUST BE REASONABLY FLAT OR STABILIZED BY VEGETATION OR OTHER MEANS TO ALLOW THE FILTERED 
WATER TO CONTINUE AS SHEET FLOW. 

~ 
8 
G: 

8 
:::! 3. DIRECT THE PUMPED WATER ONTO A STABLE SPILL PAD CONSTRUCTED OF ROCKFILL, WEIGHTED 
25 TIMBERS, OR A WOVEN GEOTEXTILE STAKED TO THE GROUND SURFACE, SUCH AS MIRAFI 600X, 
I 

~ 4. 
5. 

TERRAFIX 400W, OR A COMPANY APPROVED EQUIVALENT. BEYOND THE SPILL PAD FORCE THE 
DISCHARGE WATER INTO SHEET FLOW USING STRAW BALES AND THE NATURAL TOPOGRAPHY. 
DISCHARGE RATES SHOULD BE SUCH THAT THE CAPACITY OF THE STRUCTURE WILL NOT BE EXCEEDED. 
DISCHARGE WATER SHALL BE FORCED INTO SHEET FLOW IMMEDIATELY BEYOND THE SPILL PAD USING A 
COMBINATION OF STRAW BALES AND THE NATURAL TOPOGRAPHY. RECESS STRAW BALES. DRIVE TWO (2) 
STAKES OR REBAR INTO EACH BALE TO ANCHOR THEM IN PLACE. 

6. INSTALLATION SPECIFICATIONS TO BE MODIFIED AS NECESSARY TO SUIT ACTUAL SITE CONDITIONS. 
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THESE ARE TYPICAL DRAWINGS; ACTUAL SITE CONDITI NS MAY VARY FROM THE SITE GRAPHICALLY REPRESENTED. 
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NOTES: 

RESPREAD TOPSOIL 

12" 

KEY 

l 
SECTION A-A SECTION 8-8 

~ 1. 
1:! 

TRENCH BREAKERS TO BE INSTALLED AS SHOWN ON THE CONSTRUCTION DRAWINGS, WHERE DESCRIBED 
IN THE PLAN, AND AS DIRECTED. 

~ 2. OPEN WEAVE HEMP OR JUTE SACKS SHALL BE FILLED WITH AN AVERAGE 55 LBS. MIXTURE OF: 
1) ONE (1) PART CEMENT AND SIX (6) PARTS SAND OR SUBSOIL, OR ::::> 

C5 
I 

I 

2) ONE (1) PART CEMENT, THREE (3) PARTS FLYASH, AND FIVE (5) PARTS SAND OR SUBSOIL 
3) SAND WITH JUST SUFFICIENT WATER TO PERMIT MIXTURE TO EXUDE AND BOND SACKS 

TOGETHER. TOPSOIL IS NOT TO BE USED IN SACKS. ~ 
?:;: 3. KEY EACH TRENCH BREAKER A MINIMUM OF ONE (1) FT. INTO BOTTOMS AND SIDES OF TRENCH. 

FOAM TRENCH BREAKERS MAY BE USED IN LIEU OF SAND SACK TRENCH BREAKERS. 
INSTALLATION SPECIFICATIONS TO BE MODIFIED AS NECESSARY TO SUIT ACTUAL SITE CONDITIONS. 
TRENCH BREAKERS SHALL BE INSTALLED SUCH THAT THE TOP OF EACH DOWNSLOPE BREAKER IS 
ABOVE THE BOTTOM OF THE NEXT UPSLOPE BREAKER. 

4. 
5. 
6. 
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THESE ARE TYPICAL DRAWINGS; ACTUAL SITE CONDITI NS MAY VARY FROM THE SITE GRAPHICALLY REPRESENTED. 
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CONSTRUCTION R.O. W. 

SPOIL 

(f. PIPELINE 

PLAN VIEW 

l'i DITCH ( 

; /FABRICA?ED r PIPE Sr lNG 

A 

CONSTRUCTION R.O.W. 

SECTION "A-A" 

li CONSTRUCTION PROCEDURES: 
< c:: 
0 

0 
~ 
< 
0 
a. 
::> 

1. IF THE WETLAND IS BEING CULTIVATED AND FARMED, NO WETLAND CONSTRUCTION PROCEDURES ARE 
REQUIRED. 

2. FLAG WETLAND BOUNDARIES PRIOR TO CLEARING. 
3. NO REFUELING OF MOBILE EQUIPMENT IS ALLOWED WITHIN 100 FEET OF WETLAND. PLACE "NO FUELING" 

~ SIGN POSTS APPROXIMATELY 100 FEET BACK FROM WETLAND BOUNDARY. REFUEL STATIONARY 
6 EQUIPMENT AS PER THE PROJECT'S SPILL PREVENTION PROCEDURES. 
6 4. INSTALL TEMPORARY SLOPE BREAKER UPSLOPE WITHIN 100 FEET OF WETLAND BOUNDARY IF DIRECTED 
5 BY THE PROJECT. 
"' 5. DO NOT TRENCH WETLAND UNTIL PIPE IS READY TO INSTALL. 
N 6. CONSTRUCT WHEN DRY, IF POSSIBLE. IF SITE BECOMES WET AT TIME OF TRENCHING, AVOID SOIL 

COMPACTION BY UTILIZING TIMBER RIP-RAP OR PREFABRICATED EQUIPMENT MATS. 
7. AVOID ADJACENT WETLANDS. INSTALL SEDIMENT BARRIERS (STRAW BALES AND/OR SILT FENCE) AT 

DOWN SLOPE EDGE OF RIGHT-OF-WAY ALONG WETLAND EDGE IF NEEDED TO CONTAIN SPOIL WITHIN 
RIGHT-OF-WAY. 

8. RESTRICT ROOT GRUBBING TO ONLY THAT AREA OVER THE DITCH LINE AND REMOVE STUMPS FROM 
WETLAND FOR DISPOSAL. 

: 9. CONDUCT TRENCH LINE TOPSOIL STRIPPING (IF TOPSOIL IS NOT SATURATED). SALVAGE TOPSOIL TO 
,.., ACTUAL DEPTH OR A MAXIMUM DEPTH OF 12 INCHES. 
U1 10. TRENCH THROUGH WETLANDS. 
S 11. PIPE SECTION TO BE FABRICATED WITHIN THE WETLAND AND ADJACENT TO ALIGNMENT, OR IN STAGING 
z AREA OUTSIDE THE WETLAND AND WALKED IN. 
~ 12. LOWER-IN PIPE. PRIOR TO BACKFILLING TRENCH, IF REQUIRED, TRENCH PLUGS SHALL BE INSTALLED AS 
:> REQUIRED. BACKFILL TRENCH. 
ti! 13. RESTORE GRADE TO NEAR PRE-CONSTRUCTION TOPOGRAPHY, REPLACE TOPSOIL AND INSTALL 

PERMANENT EROSION CONTROL. 
14. IF UTILIZED, REMOVE TIMBER MATS OR PRE-FABRICATED MATS FROM WETLANDS UPON COMPLETION. 
15. IN THE ABSENCE OF A DETAILED REVEGETATION PLANS, APPLY A TEMPORARY COVER CROP AS 

DIRECTED BY KEYSTONE. 
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THESE ARE TYPICAL DRAWINGS; ACTUAL SITE CONDIT! NS MAY VARY FROM THE SITE GRAPHICALLY REPRESENTED. 
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CONSTRUCTION R.O.W. 

PLAN VIEW 

A 

CONSTRUCTION R.O. W. 

SECTION A-A 

::J CONSTRUCTION PROCEDURES: 

6 1. 
6 2. 
5 

FLAG WETLAND BOUNDARIES PRIOR TO CLEARING. 
NO REFUELING OF MOBILE EQUIPMENT IS ALLOWED WITHIN 100 FEET OF WETLAND. PLACE "NO FUELING" 
SIGN POSTS 100 FEET BACK FROM WETLAND BOUNDARY. REFUEL STATIONARY EQUIPMENT AS PER THE 
PROJECT'S SPILL PREVENTION PROCEDURES. 

N 

N 
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o1ij 

N 

Vl 
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b! 
~ 
ce: 

3. 

4. 

5. 

6. 

7. 
8. 
9. 
10. 

11. 
12. 
13. 
14. 

INSTALL TEMPORARY SLOPE BREAKER UPSLOPE WITHIN 100 FEET OF WETLAND BOUNDARY IF DIRECTED 
BY THE PROJECT. 
INSTALL TIMBER MATS/RIPRAP THROUGH ENTIRE WETLAND AREA. EQUIPMENT NECESSARY FOR 
RIGHT-OF-WAY CLEARING MAY MAKE ONE (1) PASS THROUGH THE WETLAND BEFORE MATS ARE 
INSTALLED. 
AVOID ADJACENT WETLANDS. INSTALL SEDIMENT BARRIERS (STRAW BALES AND/OR SILT FENCE) AT 
DOWNSLOPE EDGE OF RIGHT-OF-WAY AND ALONG WETLAND EDGE AS REQUIRED. 
RESTRICT ROOT GRUBBING TO ONLY THAT AREA OVER THE DITCHLINE AND DITCH SPOIL AREAS AND 
REMOVED FROM WETLAND FOR DISPOSAL. 
DO NOT TRENCH WETLAND UNTIL PIPE IS READY TO INSTALL. 
TOPSOIL STRIPPING SHALL NOT BE REQUIRED IN SATURATED SOIL CONDITIONS. 
LEAVE HARD PLUGS AT EDGE OF WETLAND UNTIL JUST PRIOR TO TRENCHING. 
PIPE SECTION MAY BE FABRICATED WITHIN THE WETLAND AND ADJACENT TO ALIGNMENT, OR IN STAGING 
AREA OUTSIDE THE WETLAND AND WALKED IN. 
TRENCH THROUGH WETLANDS. 
LOWER-IN PIPE, INSTALL TRENCH PLUGS AT WETLAND EDGES AS REQUIRED AND BACKFILL IMMEDIATELY. 
REMOVE TIMBER MATS OR PRE-FABRICATED MATS FROM WETLAND UPON COMPLETION. 
RESTORE GRADE TO NEAR PRE-CONSTRUCTION TOPOGRAPHY, REPLACE TOPSOIL IF SALVAGED AND 
INSTALL PERMANENT EROSION CONTROL. 
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THESE ARE TYPICAL DRAWINGS; ACTUAL SITE CONDIT! NS MAY VARY FROM THE SITE GRAPHICALLY REPRESENTED. 
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SECTION A-A 

;:§ CONSTRUCTION PROCEDURES: 
a. 
::> 

1. FLAG WETLAND BOUNDARIES PRIOR TO CLEARING. 
~ 2. NO REFUELING OF MOBILE EQUIPMENT IS ALLOWED WITHIN 100 FEET OF WETLAND. PLACE "NO FUELING" 
6 SIGN POSTS 100 FEET BACK FROM WETLAND BOUNDARY. REFUEL STATIONARY EQUIPMENT AS PER THE 
o PROJECT'S SPILL PREVENTION PROCEDURES. 
"' 3. INSTALL TEMPORARY SLOPE BREAKER UPSLOPE WITHIN 100 FEET OF WETLAND BOUNDARY AS DIRECTED 
N BY THE PROJECT. 

~ 
olj .., 
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Vl 
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0 z 
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~ 
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4. RESTRICT ROOT GRUBBING TO ONLY THE AREA OVER THE DITCHLINE. 
5. DO NOT TRENCH WETLAND UNTIL PIPE IS READY TO INSTALL. 
6. TOPSOIL STRIPPING SHALL NOT BE REQUIRED IN SATURATED SOIL CONDITIONS. 
7. UTILIZE AMPHIBIOUS EXCAVATORS (PONTOON MOUNTED BACKHOES) OR TRACKED BACKHOES SUPPORTED 

8. 

9. 

10. 
11. 

12. 

13. 

14. 

BY FABRICATED TIMBER MATS OR FLOATS TO EXCAVATE TRENCH. IF FABRICATED TIMBER MATS ARE 
USED FOR STABILIZATION, THE BACKHOE SHALL GRADUALLY MOVE ACROSS THE WETLAND BY MOVING 
THE MAT FROM IMMEDIATELY BEHIND TO IMMEDIATELY IN FRONT OF THE BACKHOE'S PATH . 
AVOID ADJACENT WETLANDS. INSTALL SEDIMENT BARRIERS (STRAW BALES AND/OR SILT FENCE) AT EDGE 
OF RIGHT-OF-WAY AND ALONG WETLAND EDGE IF PRACTICAL. 
FABRICATE PIPE IN STAGING AREA OUTSIDE THE WETLAND IN THE EXTRA WORK SPACE AS INDICATED ON 
THE CONSTRUCTION DRAWINGS, 
LEAVE HARD PLUGS AT THE EDGE OF THE WETLAND UNTIL JUST PRIOR TO PIPE PLACEMENT. 
FLOAT PIPE IN PLACE, LOWER-IN, INSTALL TRENCH PLUGS AT WETLAND EDGES WHERE REQUIRED AND 
BACKFILL IMMEDIATELY. 
REMOVE TIMBER MATS OR PRE-FABRICATED MATS OF NON-NATIVE MATERIAL FROM WETLANDS UPON 
COMPLETION. 
RESTORE GRADE TO NEAR PRE-CONSTRUCTION TOPOGRAPHY AND INSTALL PERMANENT EROSION 
CONTROL. 
THE CONSTRUCTION RIGHT-OF-WAY FOR THIS TYPE OF CONSTRUCTION SHALL BE 85 FEET. 
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THESE ARE TYPICAL DRAWINGS; ACTUAL SITE CONDITI NS MAY VARY FROM THE SITE GRAPHICALLY REPRESENTED. 
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PLAN VIEW 

INSTALL BERM OR 
SEDIMENT BARRIER 
AT THE DIRECTION 
OF THE El. 

1. THIS METHOD APPLIES TO DRY WASHES, SWALES, INCISED DRAINAGES AND DITCHES WITH NO PERCEPTIBLE 
N FLOW AT TIME OF CROSSING. IF FLOWS ARE PRESENT DURING CONSTRUCTION REFER TO DETAIL 12. 
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4. 

5. 
6. 

7. 

8. 

CLEARING AND GRADING, TOPSOIL SALVAGE AND TOPSOIL STRIPPING DEPTHS SHALL BE THE SAME AS 
INDICATED FOR ADJACENT UPLAND UNLESS OTHERWISE DIRECTED BY KEYSTONE. 
El TO FLAG THE ORDINARY HIGH WATER MARK (OHWM) PRIOR TO CLEARING. 
INSTALL SILT FENCE OR A BERM AT DIRECTION OF KEYSTONE El TO PREVENT RUNOFF FROM ROW TO 
ADJACENT, UNDISTURBED DRAINAGE. 
STOCKPILE TOPSOIL AND SPOIL SEPARATELY. TOPSOIL SHALL NOT BE STOCKPILED ACROSS THE DRAINAGE 
CHANNEL AND SHALL BE PLACED A MINIMUM OF 15 FEET FROM THE OHWM OR TO SUIT CONDITIONS AND 
PROTECT THE DRAINAGE AS DETERMINED BY KEYSTONE. 
INSTALL TEMPORARY SLOPE BREAKERS WHERE IDENTIFIED BY THE El. 
TRENCH, STRING PIPE, AND BACKFILL USING STANDARD UPLAND CONSTRUCTION PROCEDURES UNLESS 
OTHERWISE DIRECTED BY KEYSTONE. 
RESTORE WATERCOURSE CHANNEL AND BANKS (EXCEPT TRAVEL LANE IF USED) TO APPROXIMATE 
PRE-CONSTRUCTION PROFILE IMMEDIATELY AFTER PIPE IS LOWERED IN AND BACKFILLED. INSTALL 
PERMANENT EROSION CONTROLS WHERE DIRECTED BY KEYSTONE. 
REMOVE ANY TEMPORARY CROSSING STRUCTURES AND/OR GRAVEL. 
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THESE ARE TYPICAL DRAWINGS; ACTUAL SITE CONDIT~qNs MAY VARY FROM THE SITE GRAPHICALLY REPRESENTED. 

CONSTRUCTION PROCEDURES: 

1. RIGHT-OF-WAY BOUNDARIES AND WORK SPACE LIMITS SHALL BE CLEARLY DELINEATED. STAGING FOR 
MAKEUP SHALL BE LOCATED A MINIMUM OF 10 FEET FROM WATERBODY. 

2. CLEARING LIMITS WILL BE CLEARLY DELINEATED AND 10 FOOT VEGETATIVE BUFFER STRIP BETWEEN 
DISTURBED AREA AND THE WATERBODY SHALL BE MAINTAINED TO THE EXTENT POSSIBLE. ALL CLEARING 
SHALL BE MINIMIZED TO THE EXTENT POSSIBLE AND TO ONLY THAT NECESSARY FOR CONSTRUCTION. 
WOODY VEGETATION SHALL BE CUT AT GROUND LEVEL AND THE STUMPS/ROOTS LEFT IN PLACE TO THE 

- EXTENT POSSIBLE. 

1-- 3. TOPSOIL SHALL BE STRIPPED FROM THE DITCH LINE IN ALL WETLANDS RIPARIAN. 

1-

-

1--

4. 

5. 

CONTRACTOR SHALL INSTALL SIGNS APPROXIMATELY 100 FEET MINIMUM FROM EACH WATERBODY AND 
WETLAND TO IDENTIFY THE HAZARDOUS MATERIALS EXCLUSION AREA. 

EROSION AND SEDIMENT CONTROL 
a. CONTRACTOR SHALL SUPPLY, INSTALL AND MAINTAIN SEDIMENT CONTROL STRUCTURES, AS DEPICTED 

OR ALONG DOWN GRADIENT SIDES OF WORK AREAS AND STAGING AREAS SUCH THAT NO HEAVILY 
SILT LADEN WATER ENTERS WATERBODY OR WETLAND. 

b. NO HEAVILY SILT LADEN WATER SHALL BE DISCHARGED DIRECTLY OR INDIRECTLY INTO THE 
WATERBODY. ALL EROSION AND SEDIMENT CONTROL STRUCTURE LOCATIONS AS DEPICTED ARE 
APPROXIMATE AND MAY BE ADJUSTED AS DIRECTED BY THE COMPANY INSPECTOR TO SUIT ACTUAL 
SITE CONDITIONS. SILT FENCE OR STRAW BALE INSTALLATIONS SHALL INCLUDE REMOVABLE SECTIONS 
TO FACILITATE ACCESS DURING CONSTRUCTION. 

c. SEDIMENT LADEN WATER FROM TRENCH DEWATERING SHALL BE DISCHARGED TO A WELL VEGETATED 
UPLAND AREA INTO A STRAW BALE DEWATERING STRUCTURE OR GEOTEXTILE FILTER BAG. SEDIMENT 
CONTROL STRUCTURES MUST BE IN PLACE AT ALL TIMES ACROSS THE DISTURBED CONSTRUCTION 
RIGHT-OF-WAY EXCEPT DURING EXCAVATION/INSTALLATION OF THE CROSSING PIPE. 

d. SOFT DITCH PLUGS MUST REMAIN IN PLACE AT CONVENIENT LOCATIONS TO SEPARATE MAINLINE 
DITCH FROM THE WATERBODY CROSSING UNTIL THE WATER CROSSING IS INSTALLED AND BACKFILLED. 

e. TRENCH BREAKERS ARE TO BE INSTALLED AT THE SAME SPACING AND IMMEDIATELY UPSLOPE OF 
PERMANENT SLOPE BREAKERS, OR AS DIRECTED BY THE COMPANY. 

6. CONTRACTOR SHALL MAINTAIN HARD PLUGS IN THE DITCH AT THE WATERBODY UNTIL JUST PRIOR TO 
PIPE INSTALLATION. CONTRACTOR SHALL EXCAVATE TRENCH AND INSTALL PIPE AS EXPEDIENTLY AS 
PRACTICAL TO REDUCE THE DURATION OF WORK ACTIVITIES IN THE WATERBODY BED. 

1-- 7. CONTRACTOR SHALL PLACE TRENCH SPOIL ONLY IN CERTIFICATED WORK SPACE AND A MINIMUM OF 10 
FEET FROM THE WATERBODY BANKS TO PREVENT ENTRY OF SPOIL INTO THE WATERBODY. SPOIL SHALL 
BE CONTAINED AS NECESSARY USING EITHER A STRAW BALE BARRIER OR AN EARTH/ROCK BERM. 

CONTRACTOR SHALL RESTORE THE WA TERBODY AND BANKS TO APPROXIMATE PRE -CONSTRUCTION 
CONTOURS, UNLESS OTHERWISE APPROVED BY THE COMPANY. CONTRACTOR SHALL INSTALL PERMANENT 
EROSION AND SEDIMENT CONTROL STRUCTURES AS INDICATED. ANY MATERIALS PLACED IN THE 
WATERBODY TO FACILITATE CONSTRUCTION SHALL BE REMOVED DURING RESTORATION. BANKS SHALL BE 
STABILIZED AND TEMPORARY SEDIMENT BARRIERS INSTALLED AS SOON AS POSSIBLE AFTER CROSSING, 
BUT WITHIN 24 HOURS OF COMPLETING THE CROSSING. MAINTAIN A SILT FENCE OR STRAW BALE 
BARRIER ALONG THE WATERBODY AND WETLAND BOUNDARIES UNTIL VEGETATION IS ESTABLISHED IN 
ADJACENT DISTURBED AREAS. c!, 

I 
0 9. 
0 

VEHICLE CROSSING CAN BE CONSTRUCTED USING EITHER A FLUME CROSSING OR A TEMPORARY BRIDGE. 
VEHICLE CROSSING ONLY REQUIRED IF STREAM SUPPORTS A STATE DESIGNATED FISHERY. N 

1--
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Ui 
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CONSTRUCTION PROCEDURES: 

1. MARK OUT AND MAINTAIN LIMITS OF AUTHORIZED WORK AREAS WITH FENCING OR FLAGGING TAPE TO AVOID 
UNNECESSARY DISTURBANCE OF VEGETATION. ENSURE EQUIPMENT OPERATORS WORKING ON THE CROSSING HAVE BEEN 
BRIEFED ABOUT THIS PLAN AND THE MEASURE NEEDED TO PROTECT WATER QUALITY. 

2. ALL NECESSARY EQUIPMENT AND MATERIALS TO BUILD THE FLUME MUST BE ON-SITE OR READILY AVAILABLE PRIOR TO 
COMMENCING IN-WATER WORK. 

3. TO THE EXTENT POSSIBLE, MAINTAIN A MINIMUM 10 FT. VEGETATIVE BUFFER STRIP BETWEEN DISTURBED AREAS AND THE 
WATERCOURSE. INSTALL AND MAINTAIN A SILT FENCE OR STRAW BALE BARRIER UPSLOPE OF THE BUFFER STRIP ON 
EACH SIDE OF THE WATERCOURSE. 

-

4. CONTRACTOR SHALL SUPPLY, INSTALL AND MAINTAIN SEDIMENT CONTROL STRUCTURES, AS DEPICTED OR ALONG DOWN 
GRADIENT SIDES OF WORK AREAS AND STAGING AREAS SUCH THAT NO HEAVILY SILT LADEN WATER ENTERS STREAM. 
a. NO HEAVILY SILT LADEN WATER SHALL BE DISCHARGED DIRECTLY INTO THE STREAM. 
b. EROSION AND SEDIMENT CONTROL STRUCTURE LOCATIONS AS DEPICTED ARE APPROXIMATE AND MAY 

BE ADJUSTED AS DIRECTED BY THE COMPANY INSPECTOR TO ACTUAL SITE CONDITIONS. 
c. SILT FENCE OR STRAW BALE INSTALLATIONS SHALL INCLUDE REMOVABLE SECTIONS TO FACILITATE 

ACCESS DURING CONSTRUCTION. UTILIZE STRAW BALE BARRIERS ONLY IN LIEU OF A SILT FENCE 
WHERE FREQUENT ACCESS IS REQUIRED. 

d. SEDIMENT LADEN WATER FROM TRENCH DEWATERING SHALL BE DISCHARGED TO A WELL VEGETATED 
UPLAND AREA INTO A STRAW BALE DEWATERING STRUCTURE OR GEOTEXTILE FILTER BAG. 

e. SEDIMENT CONTROL STRUCTURES MUST BE IN PLACE AT ALL TIMES ACROSS THE DISTURBED 
PORTIONS OF THE RIGHT-OF-WAY EXCEPT DURING EXCAVATION/INSTALLATION OF THE CROSSING PIPE. 

f. SOFT DITCH PLUGS MUST REMAIN IN PLACE AT CONVENIENT LOCATIONS TO SEPARATE MAINLINE DITCH 
FROM THE RIVER CROSSING UNTIL THE RIVER CROSSING IS INSTALLED AND BACKFILLED. 

5. PIPE SHALL BE STRUNG AND WELDED FOR READY INSTALLATION PRIOR TO WATERCOURSE TRENCHING. 
6. FLUME CAPACITY DURING DRY CROSSING SHALL BE SUFFICIENT TO ACCOMMODATE 1.5 TIMES THE FLOW MEASURED 

AT THE TIME OF CONSTRUCTION PROVIDED THAT THE FLUMES WILL BE IN PLACE NOT MORE THAN 96 HOURS AND NO 
PRECIPITATION IS FORECAST, FLUME CAPACITY FOR VEHICLE ACCESS SHALL BE SUFFICIENT TO PASS THE 2 YEAR DESIGN 
FLOW OR THE FLOW REASONABLY EXPECTED TO OCCUR DURING THE INSTALLATION. EXCESS FLUMES REQUIRED FOR 
LONGER TERM ACCESS SHALL BE CAPPED DURING DRY CROSSING PROCEDURES. 

7. ENSURE THAT THE DAMS AND VEHICLE CROSSING ARE LOCATED FAR ENOUGH APART TO ALLOW FOR A WIDE 
EXCAVATION. 

8. FLUMES ARE TO BE SET WITH 10 PERCENT OF THEIR DIAMETER BELOW STREAMBED LEVEL WHERE SOIL CONDITIONS 
PERMIT (OTHERWISE INSTALLED AT STREAM GRADE AND SLOPE.) 

,_,_ 9. PLACE IMPERVIOUS DAMS AT EACH END OF THE FLUME, UPSTREAM FIRST, THEN DOWNSTREAM. ACCEPTABLE 
- ALTERNATIVES INCLUDE GRAVEL WITH RIP-RAP PROTECTION, SAND BAGS, STEEL PLATE AND ROCKFILL DURING 

INSTALLATION, INSTALL AN IMPERVIOUS MEMBRANE, IF NECESSARY, TO LIMIT LEAKAGE. DAMS MAY NEED KEYING INTO THE 
BANK AND STREAMBED. 
EXCAVATE TRENCH THROUGH PLUGS AND UNDER FLUME FROM BOTH SIDES. WORK IS TO BE COMPLETED AS QUICKLY AS 
POSSIBLE. 

~ 
- F 

a. LOWER IN PIPE BY PASSING UNDER FLUME AND BACKFILL IMMEDIATELY WITH SPOIL MATERIAL. 
b. IT IS NOT NECESSARY TO DEWATER THE IN-STREAM TRENCH, HOWEVER, DISPLACED WATER SHALL 

BE PUMPED TO A STABLE UPLAND AREA TO AVOID OVERTOPPING OF DAMS DURING PIPE PLACEMENT. 
c. IF THE SPOIL MATERIAL IS NOT SUITABLE, USE IMPORTED CLEAN GRANULAR MATERIAL. 
d. IF BLASTING IS REQUIRED, USE CONTROLLED BLASTING TECHNIQUES TO PREVENT DAMAGE TO THE 

FLOW CONVEYANCE SYSTEM. ALTERNATIVELY, BLASTING MAY BE ACCOMPLISHED PRIOR TO THE 
FLUME INSTALLATION BY DRILLING THROUGH THE OVERBURDEN. 

0
1 10. EXCAVATED MATERIAL MUST NOT BE STOCKPILED WITHIN 10 FT. OF THE WATERCOURSE. THIS MATERIAL SHALL BE 

CONTAINED TO PREVENT SATURATED SOIL FROM FLOWING BACK INTO THE WATERCOURSE. 
c!, 11. DEWATERING OF THE ON LAND TRENCH SHOULD OCCUR IN A STABLE VEGETATED AREA A MINIMUM OF 50 FT. FROM ANY 
0 WA TERBODY. THE PUMP DISCHARGE SHOULD BE DIRECTED ONTO A STABLE SPILL PAD CONSTRUCTED OF ROCKFILL OR 
N TIMBERS TO PREVENT LOCALIZED EROSION. THE DISCHARGE WATER SHOULD ALSO BE FORCED INTO SHEET FLOW 

- IMMEDIATELY BEYOND THE SPILL PAD BY USING STRAW BALES AND THE NATURAL TOPOGRAPHY. 
W112. FLUMES SHOULD BE REMOVED AS SOON AS POSSIBLE, WHEN NO LONGER REQUIRED FOR PIPE LAYING OR FOR ROAD 

ACCESS, IN THE FOLLOWING MANNER: 
a. REMOVE THE VEHICLE CROSSING RAMP. BANKS ARE TO BE RESTORED TO A STABLE ANGLE AND 

PROTECTED WITH EROSION RESISTANT MATERIAL COMPATIBLE WITH THE FLOW CONDITIONS (E.G., 
EROSION CONTROL BLANKETS, CRIBBING, ROCK RIP-RAP, ETC.) TO THE MAXIMUM EXTENT POSSIBLE 
BEFORE REMOVING THE DAMS. 

b. REMOVE DOWNSTREAM DAM. 
c. REMOVE UPSTREAM DAM. 
d. REMOVE FLUME. 
e. COMPLETE BANK TRIMMING AND EROSION PROTECTION. IF SANDBAGS ARE USED FOR THE DAMS, 

PLACE AND REMOVE BY HAND TO AVOID EQUIPMENT BREAKING BAGS. 
~ 13. RESTORE THE STREAMBED AND BANKS TO APPROXIMATE PRE-CONSTRUCTION CONTOURS, BUT NOT TO EXCEED 2 

HORIZONTAL TO 1 VERTICAL. 
F a. INSTALL PERMANENT EROSION AND SEDIMENT CONTROL STRUCTURES AS INDICATED ON A SITE 
~ SPECIFIC BASIS. IN THE ABSENCE OF SITE SPECIFIC INFORMATION, A FLEXIBLE CHANNEL LINER SUCH 
~ AS NAG C125 OR C350 WHICH IS CAPABLE OF WITHSTANDING ANTICIPATED FLOW SHALL BE 
~ INSTALLED. ALTERNATIVELY, ROCK RIP-RAP SHALL BE INSTALLED. 

r-- b. ANY MATERIALS PLACED IN THE STREAM TO FACILITATE CONSTRUCTION SHALL BE REMOVED DURING 
._Q_ RESTORATION. BANKS SHALL BE STABILIZED AND TEMPORARY SEDIMENT BARRIERS INSTALLED AS 
.----- SOON AS POSSIBLE AFTER CROSSING, BUT WITHIN 24 HOURS OF COMPLETING THE CROSSING. 
~ c. MAINTAIN A SILT FENCE OR STRAW BALE BARRIER ALONG THE WATER COURSE UNTIL VEGETATION IS 
"' ESTABLISHED IN ADJACENT DISTURBED AREAS. 
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CONSTRUCTION PROCEDURES: 

1. WHERE NECESSARY, OBTAIN PRIOR APPROVAL BEFORE USING THE DAM AND PUMP METHOD. 
2. IF THERE IS ANY FLOW IN THE WATERCOURSE, INSTALL PUMPS TO MAINTAIN STREAMFLOW AROUND THE BLOCKED OFF 

SECTIONS OF CHANNEL THE PUMP IS TO HAVE 1.5 TIMES THE PUMPING CAPACITY OF ANTICIPATED FLOW. A SECOND 
STANDBY PUMP OF EQUAL CAPACITY IS TO BE READILY AVAILABLE AT ALL TIMES. AN ENERGY DISSIPATER IS TO BE 
BUll I TO ACCEPT PUMP DISCHARGE WITHOUT STREAMBED OR STREAM BANK EROSION. IF THE CROSSING IS PROLONGED 
BEYOND ONE DAY THE OPERATION NEEDS TO BE MONITORED OVERNIGHT . 

.3. SCHEDULE INSTREAM ACTIVITY FOR LOW FLOW PERIODS IF POSSIBLE. 
4. MARK OUT AND MAINTAIN LIMITS OF AUTHORIZED WORK AREAS WITH FENCING OR FLAGGING TAPE TO AVOID 

UNNECESSARY DISTURBANCE OF VEGETATION. ENSURE EQUIPMENT OPERA TORS WORKING ON THE CROSSING HAVE BEEN 
BRIEFED ABOUT THIS PLAN AND THE MEASURES NEEDED TO PROTECT WATER QUALITY. INSTALL PRE-WORK SEDIMENT 
CONTROL MEASURES AS SPECIFIED IN THE PLAN. ALL NECESSARY EQUIPMENT AND MATERIALS TO BUILD THE DAMS 
AND TO PUMP WATER MUST BE ON SITE OR READILY AVAILABLE PRIOR TO COMMENCING IN-WATER CONSTRUCTION. 
PIPE SHOULD BE STRUNG, WELDED AND COATED AND READY FOR INSTALLATION PRIOR TO WATERCOURSE TRENCHING. 

~ 5. CONTRACTOR SHALL SUPPLY, INSTALL AND MAINTAIN SEDIMENT CONTROL STRUCTURES, AS DEPICTED AND ALONG DOWN 
GRADIENT SIDES OF WORK AREAS AND STAGING AREAS SUCH THAT NO HEAVILY SILT LADEN WATER ENTERS STREAM. 

o. NO HEAVILY SILT LADEN WATER SHALL BE DISCHARGED DIRECTLY INTO THE STREAM. 
b. EROSION AND SEDIMENT CONTROL STRUCTURE LOCATIONS AS DEPICTED ARE APPROXIMATE AND MAY 

BE ADJUSTED AS DIRECTED BY THE COMPANY INSPECTOR TO ACTUAL SITE CONDITIONS. 
c. SILT FENCE OR STRAW BALE INSTALLATIONS SHALL INCLUDE REMOVABLE SECTIONS TO FACILITATE 

ACCESS DURING CONSTRUCTION. UTILIZE STRAW BALE BARRIERS ONLY IN LIEU OF A SILT FENCE 
WHERE FREQUENT ACCESS IS REQUIRED. 

d. SEDIMENT LADEN WATER FROM TRENCH DEWATERING SHALL BE DISCHARGED TO A WELL VlEGETATED 
UPLAND AREA INTO A STRAW BALE DEWATERING STRUCTURE OR GEOTEXTILE FILTER BAG. 

e. SEDIMENT CONTROL STRUCTURES MUST BE IN PLACE AT ALL TIMES ACROSS THE DISTURBED 
PORTIONS OF THE RIGHT-OF-WAY EXCEPT DURING EXCAVATION/INSTALLATION OF THE CROSSING PIPE. 

f. SOFT DITCH PLUGS MUST REMAIN IN PLACE AT CONVlENIENT LOCATIONS TO SEPARATE MAINLINE DITCH 
FROM THE RIVlER CROSSING UNTIL THE RIVER CROSSING IS INSTALLED AND BACKFILLED. 

6. TO THE EXTENT POSSIBLE, MAINTAIN A MINIMUM 10 FEET VEGETATIVE BUFFER STRIP BETWEEN DISTURBED AREAS AND 
THE WATERCOURSE. INSTALL AND MAINTAIN A Sll I FENCE UPSLOPE OF THE BUFFER STRIP ON EACH SIDE OF THE 
WATERCOURSE. THE SIL I FENCE SHOULD INCORPORATE REMOVABLE "GATES" AS REQUIRED TO ALLOW ACCESS WHILE 
MAINTAINING EASE OF REPLACEMENT FOR OVERNIGHT OR DURING PERIODS OF RAINFALL. 

r-- 7. CONSTRUCT A TEMPORARY SUMP UPSTREAM OF THE DAM AND LINE WITH ROCKFILL IF A NATURAL POOL DOES NOT 
EXIST. INSTALL THE PUMP OR PUMP INTAKE IN THE POOL OR SUMP. DISCHARGE WATER ONTO AN ENERGY DISSIPATER 
DOWNSTREAM OF THE WORK AREA. 
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~ cr 
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8. EXCAVATED MATERIAL MUST NOT BE STOCKPILED WITHIN 10 FT. OF THE WATERCOURSE. THIS MATERIAL MUST BE 
CONTAINED WITHIN BERM CONTAINMENT, WITH SECONDARY SIL I FENCE PROTECTION TO PREVENT SATURATED SOIL FROM 
FLOWING BACK INTO THE WATERCOURSE. 

9. CHEMICALS, FUELS, LUBRICATING OILS SHALL NOT BE STORED AND EQUIPMENT REFUELED WITHIN 100 FT. OF THE 
WA TERBODY. PUMPS ARE TO BE REFUELED AS PER THE SPCC PLANS. 

10. STAGING AREAS ARE TO BE LOCATED AT LEAST 10 FT. FROM THE WATER'S EDGE (WHERE TOPOGRAPHIC CONDITIONS 
PERMIT) AND SHALL BE THE MINIMUM SIZE NEEDED. 

11. DAMS ARE TO BE MADE OF STEEL PLA IE, INFLATABLE PLASTIC DAM, SAND SAGS, COBBLES, WELL GRADED COARSE 
GRAVEL FILL, OR ROCK FILL. DAMS MAY NEED KEYING INTO THE BANKS AND STREAMBED. ENSURE THAT THE DAM AND 
VEHICLE CROSSING ARE LOCATED FAR ENOUGH APART TO ALLOW FOR A WIDE EXCAVATION. CAP FLUMES USED UNDER 
VEHICLE CROSSING DURING DRY CROSSING. 

12. DEWATER AREA BETWEEN DAMS IF POSSIBLE. DEWATERING SHOULD OCCUR IN A STABLE VEGETATIVE AREA A MINIMUM 
OF 50 FT. FROM ANY WATERSODY. THE PUMP DISCHARGE SHOULD BE DISCHARGED ONTO A STABLE SPILL PAD 
CONSTRUCDED OF ROCKFILL SANDBAGS, OR TIMBERS TO PREVENT LOCALIZED EROSION. THE DISCHARGE WATER SHOULD 
ALSO BE FORCED INTO SHEET FLOW IMMEDIATELY BEYOND THE SPILL PAD BY USING STRAW BALES AND THE NATURAL 
TOPOGRAPHY DISCHARGED WATER SHALL NOT BE ALLOWED TO FLOW INTO ANY WATERCOURSE OR WETLAND. IF IT IS 
NOT POSSIBLE TO DEWATER THE EXCAVATION DUE TO SOILS WITH A HIGH HYDRAULIC CONDUCTIVITY, THE EXCAVATION 
AND PIPE PLACEMENT IS TO BE CARRIED OUT IN THE STANDING WATER. PUMP ANY DISPLACED WATER AS DESCRIBED 
ABOVE TO PREVENT OVERTOPPING OF DAMS. 

1.3. EXCAVATE TRENCH THROUGH PLUGS AND STREAMBED FROM BOTH SIDES, RE-POSITIONING DISCHARGE HOSE AS 
NECESSARY. LOWER THE PIPE IN THE TRENCH AND BACKFILL IMMEDIATELY. DURING THIS OPERATION WORK IS TO BE 
COMPLETED AS QUICKLY AS POSSIBLE. 

14. CONTRACTOR SHALL RESTORE THE STREAM BED AND BANKS TO APPROXIMATE PRE-CONSTRUCTION CONTOURS, BUT 
NOT TO EXCEED 2 HORIZONTAL TO 1 VERTICAL. 

o. CONTRACTOR SHALL INSTALL PERMANENT EROSION AND SEDIMENT CONTROL STRUCTURES AS INDICATED ON A 
SITE SPECIFIC BASIS. IN THE ABSENCE OF SITE SPECIFIC INFORMATION, A FLEXIBLE CHANNEL LINER SUCH AS 
NAG C125 OR C.350 WHICH IS CAPABLE OF WITHSTANDING ANTICIPATED FLOW SHALL BE INSTALLED. 
ALTERN A II VEL Y, ROCK RIP-RAP SHALL BE INSTALLED. 

~ b. ANY MATERIALS PLACED IN THE STREAM TO FACILITATE CONSTRUCTION SHALL BE REMOVED DURING 
F RESTORATION. BANKS SHALL BE STABILIZED AND TEMPORARY SEDIMENT BARRIERS INSTALLED AS SOON AS 
o POSSIBLE AFTER CROSSING, BUT WITHIN 24 HOURS OF COMPLETING THE CROSSING. 
l7i c. MAINTAIN A SILT FENCE OR STRAW BALE BARRIER ALONG THE WATER COURSE UNTIL VEGETATION IS 
~ ESTABLISHED IN ADJACENT DISTURBED AREAS. 
cr 15. WHEN THE STREAMBED HAS SEEN RESTORED, THE CREEK BANKS ARE TO BE CONTOURED TO A STABLE ANGLE AND 

-;:- PROTECTED WITH EROSION RESISTANT MATERIAL COMPATIBLE WITH FLOW VELOCITY BETWEEN DAMS (E.G., EROSION 
....Q.. CONTROL BLANKETS, CRIBBING, ROCK RIP-RAP, ETC.). THE DAMS ARE TO BE REMOVED DOWNSTREAM FIRST. KEEP 

!Q PUMP RUNNING UNTIL NORMAL FLOW IS RESUMED. COMPLETE BANK TRIMMING AND EROSION PROTECTION. IF SANDBAGS 
1j\ ARE USED FOR THE DAMS, PLACE AND REMOVE BY HAND TO AVOID EQUIPMENT BREAKING BAGS. 
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II 

PIPE STRING 

ADDITIONAL TEMPORARY 
R.O. W. MAY BE REQUIRED 
FOR THE WELDED PIPE 
STRING DEPENDING ON 
THE GEOMETRY OF THE 
CROSSING. 

u,. SOIL BORING 

1. SET UP DRILLING EQUIPMENT A MINIMUM OF 100 FEET FROM THE EDGE OF THE WATERCOURSE. LIMIT 
CLEARING BETWEEN DRILL ENTRY AND EXIT POINT TO HAND CUTTING BRUSH FOR TRACKING WIRES. 

2. ENSURE THAT ONLY BENTONITE-BASED DRILLING MUD IS USED. 
3. INSTALL SUITABLE DRILLING MUD TANKS OR SUMPS TO PREVENT CONTAMINATION OF WATERCOURSE. 
4. INSTALL BERMS DOWNSLOPE FROM THE DRILL ENTRY AND ANTICIPATED EXIT POINTS TO CONTAIN ANY 

RELEASE OF DRILLING MUD. 
5. DISPOSE OF DRILLING MUD IN ACCORDANCE WITH THE APPROPRIATE REGULATORY AUTHORITY 

REQUIREMENTS. 
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f--
f-- CONSTRUCTION PROCEDURES: 

IN GENERAL TERMS, THE FOLLOWING IS A SEQUENCE OF CONSTRUCTION PROCEDURES THAT ARE RECOMMENDED 
TO BE FOLLOWED FOR TEMPORARY BRIDGE CROSSINGS: 

1. A PORTABLE BRIDGE, FLEXI-FLOAT OR FLUMED VEHICLE CROSSING MAY BE SUBSTITUTED FOR THE 
TEMPORARY BRIDGE. IT IS IMPORTANT THAT THE SIZE OF THE TOTAL OPENING BE SELECTED SO THE 
STRUCTURE CAN SAFELY PASS FLOOD FLOWS THAT CAN REASONABLY BE EXPECTED TO OCCUR DURING THE 
LIFE OF THE CROSSING. 

2. DETERMINE BRIDGE LENGTH REQUIRED AND FOLLOW EITHER METHOD A) OR B) FOR DETERMINING THE 
OPENING SIZE. IF A) IS FOLLOWED, A MINIMUM 6.5 FT. SETBACK FROM TOP OF BANK MUST BE PRESERVED 
AS A "NO DISTURBANCE AREA". IF ABUTMENTS OR PIERS IN THE STREAMBED ARE REQUIRED, METHOD B) IS 
TO BE FOLLOWED. 

~ 3. INSTALL THE BRIDGE IN A MANNER THAT WILL MINIMIZE SEDIMENT ENTERING THE WATER. STRINGERS MUST 
~ BE DESIGNED TO SUPPORT THE LOADS EXPECTED ON THE BRIDGE. CURBS MUST BE INSTALLED ALONG THE 

EDGE OF THE DECK TO CONTAIN SEDIMENT AND DEBRIS ON THE BRIDGE. FASTENERS CONNECTING 
COMPONENTS MUST BE STRONG ENOUGH TO HOLD THEM IN POSITION DURING THE LIFE OF THE 

6 
I 

0 

~ 
~ 

r-.£. 

4. 

BRIDGE. CRIBS ARE TO BE FILLED WITH ROCK OR COBBLE. RIP-RAP EROSION PROTECTION IS TO BE 
PLACED AROUND THE CRIBS AND ON ANY FILL SLOPES PROJECTING INTO THE WATERBODY. 

ROAD APPROACHES LEADING TO THE BRIDGE MUST BE RAISED AND STABLE SO EQUIPMENT LOADS ARE 
SUPPORTED A SUFFICIENT DISTANCE BACK FROM THE WATER TO REDUCE SEDIMENT AND DEBRIS ENTERING -
THE WATERBODY FROM EQUIPMENT TRACKS. THIS MAY REQUIRE USING MATERIALS SUCH AS GRAVEL, ROCK 
OR CORDUROY. DO NOT USE SOIL TO CONSTRUCT OR STABILIZE EQUIPMENT BRIDGES. IF CUTS ARE NEEDED 
TO OBTAIN A SATISFACTORY GRADE, THEY ARE TO BE DUG WITH SIDE DITCHES AND STABLE SLOPES. 
EROSION AND SEDIMENT CONTROL MEASURES ARE TO BE INSTALLED TO KEEP SEDIMENT ON LAND (E.G., 
SILT FENCING, FILTER CLOTH, RIP-RAP, SEED AND MULCH, ETC.) 

MAINTAIN A SILT FENCE ON EACH SIDE OF THE WATERBODY EXTENDING A MINIMUM OF 10 FEET BEYOND 
THE WIDTH OF DISTURBANCE UNTIL VEGETATION HAS BEEN ESTABLISHED IN UPSLOPE AREAS. 

PERIODICALLY CHECK BRIDGE INSTALLATION AND REMOVE ANY BUILD-UP OF SEDIMENT OR DEBRIS ON THE 
BRIDGE. DISPOSE OF THIS MATERIAL IN A LOW LYING AREA AT LEAST 100 FEET FROM THE WATERBODY. 

REMOVE TEMPORARY CROSSINGS AS SOON AS POSSIBLE AFTER FINAL CLEAN-UP. MATERIALS PLACED 
ALONG THE WATERBODY SHOULD BE COMPLETELY REMOVED DURING FINAL CLEAN-UP. REMOVAL SHOULD 
NOT OCCUR OUTSIDE THE CONSTRUCTION WINDOWS. SURPLUS GRAVEL IS TO BE SPREAD ON THE 
RIGHT-OF-WAY AS GRAVEL SHEETING, IF GRADATION IS SUITABLE, OR MOVED AT LEAST 100 FEET FROM 
TOP OF BANK FOR DISPOSAL. BRIDGE MATERIALS ARE TO BE REMOVED FROM THE CROSSING AREA. THE 
WATERBODY BED AND BANKS ARE TO BE RESTORED TO A STABLE ANGLE AND PROTECTED ~TH 
EROSION RESISTANT MATERIAL COMPATIBLE WITH THE EXPECTED FLOW CONDITIONS. 
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SECTION B-B 

BANK 
USE ROCK CORDUROY OR TIMBER MATS 
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THE WATERCOURSE 

TOP OF 
BANK 
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FOR STABLE FILL SLOPES 

FLOW 

INSTALL PIPE ON STREAMBED 

g CONSTRUCTION PROCEDURES· 
a:l 

~ THE FOLLOWING IS A SEQUENCE OF CONSTRUCTION AND PROCEDURES MEASURES TO BE FOLLOWED AT ALL TEMPORARY FLUME VEHICLE CROSSINGS. 

A PORTABLE FLEXI-FLOAT, OR TEMPORARY BRIDGE MAY BE SUBSTITUTED FOR THE TEMPORARY FLUME CROSSING. ;:: 1. 
2. THE LENGTH OF THE FLUME SHALL BE SUFFICIENT TO SPAN THE ENTIRE AREA REQUIRED FOR VEHICULAR ACCESS, EXTENDING 4 FEET BEYOND 

TOE OF FILL MATERIAL, SO TRENCHING WILL NOT AFFECT THE ROAD CROSSING. A LONGER PIPE IS TO BE USED. IF NEEDED, TO MAINTAIN 
STABLE SIDE SLOPES. FLUME CAPACITY TO BE BASED ON THE 2-YEAR DESIGN FLOW OR MAXIMUM FLOW ANTICIPATED TO OCCUR DURING 
INSTALLATION, AS SPECIFIED IN CONSTRUCTION DOCUMENTS. 

3. WHERE PRACTICAL, BACKFILL AROUND THE PIPES AT THE ROAD WITH CLEAN, COARSE ROCK FILL MATERIAL. IF SCOUR IS POSSIBLE, RIP-RAP 
IS TO BE PLACED ON THE WATERBODY BED DOWNSTREAM OF THE PIPE OUTLET EXTENDING A MINIMUM OF TWO PIPE DIAMETERS. 
ALTERNATIVELY, TIMBER EQUIPMENT MATS, SAND BAGS OR TIMBER CORDUROY MAY BE USED TO FORM THE TRAVEL SURFACE. 

4. TO REDUCE DEBRIS ENTERING THE WATERSODY FROM EQUIPMENT TRACKS, THE APPROACH ROAD LEADING TO THE CULVERT CROSSING MUST 
BE RAISED AND STABLE SO EQUIPMENT LOADS ARE SUPPORTED A SUF'fiCIENT DISTANCE BACK FROM THE WATER. IF CUTS ARE NEEDED TO 
OBTAIN A SATISFACTORY GRADE, THEY ARE TO BE DUG WITH SIDE DITCHES AND STABLE SLOPES. EROSION AND SEDIMENT CONTROL 
MEASURES ARE TO BE INSTALLED TO LIMIT THE POTENTIAL FOR SEDIMENT TO ENTER THE WATERBODY (E.G., CHECK DAMS, Sll T FENCE, 
RIP-RAP, SEED AND MULCH, SEDIMENT TRAPS. ETC.). 

5. PERIODICALLY CHECK THE TEMPORARY CROSSING INSTALLATION AND REMOVE ANY BUILD-UP Of SEDIMENT OR DEBRIS ON THE BRIDGE. 
DISPOSE OF THIS MATERIAL AT LEAST 100 FEET FROM THE WATERBODY AND ABOVE THE HIGH WATER LEVEL 

6. FOLLOWING COMPLETION OF THE CROSSING, REMOVE ROCKFILL IN/OR AROUND FLUME PIPES FROM THE WATERBODY OR WETLAND. 
7, RESTORE STREAM BANKS AND WATERBODY BOTTOM. 
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CONSTRUCTION PROCEDURES: 

1. THIS TYPICAL DRAWING PROVIDES FOR A RAILCAR BRIDGE EQUIPMENT 
CROSSING. 

2. BRIDGE SHOULD BE A MINIMUM OF 12 FEET LONGER THAN BANK TO 
BANK WIDTH. 

3. BEST MANAGEMENT PRACTICES UTILIZING EROSION CONTROL DEVICES, 
SUCH AS HAY BALES AND SILT FENCE ARE REQUIRED TO PREVENT 
SEDIMENTATION OF THE STREAM. EROSION PROTECTION SHALL BE PLACED 
ON THE STREAM BANKS, 

4. DURING FINAL CLEAN-UP, REMOVE TEMPORARY EQUIPMENT CROSSINGS 
AS SOON AS POSSIBLE. INSTALLED MATERIALS, SUCH AS HAY BALES 
AND SILT FENCE MUST BE REMOVED AND DISPOSED IN ACCORDANCE 
WITH STATE AND LOCAL REGULATIONS AND REQUIREMENTS. THE 
STREAMBED, BANKS AND AREAS AFFECTED BY CONSTRUCTION OF THE 
TEMPORARY EQUIPMENT CROSSING SHOULD BE RESTORED TO A STABLE 
CONDITION. IF REQUIRED TO PREVENT TRANSPORT OF SEDIMENTATION TO 
THE STREAM, SILT FENCE SHOULD BE INSTALLED AT THE TOP OF THE 
BANKS. 
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SECTION A-A 

NOTES: 

1. 
2. 
3. 

4. 

5. 
6. 

7. 

8. 

9. 

10. 

INSTALL AND ANCHOR LINERS FOLLOWING MANUFACTURER'S INSTRUCTIONS. 
PREPARE SOIL BEFORE INSTALLING CHANNEL LINER, INCLUDING THE APPLICATION OF 
SEED. CHANNEL LINERS SHOULD EXTEND COMPLETELY ACROSS DISTURBED BANK AREAS TO PROTECT 
ERODIBLE SURF ACES. 
BEGIN AT THE END OF THE CHANNEL BY ANCHORING THE LINER IN A TRENCH. BACKFILL AND COMPACT 
THE TRENCH AFTER STAPLING. 
ROLL LINER IN DIRECTION OF WATER FLOW. 
INSTALL LINERS END-OVER-END (SHINGLE STYLE) WITH OVERLAP USING A DOUBLE ROW OF STAGGERED 
STAPLES 4 INCHES BELOW THE FIRST ROW IN A STAGGERED PATTERN. 
IN HIGH FLOW CHANNEL APPLICATIONS, A STAPLE CHECK SLOT IS RECOMMENDED AT 30 TO 40 FEET 
INTERVALS. USE A ROW OF STAPLES 4 INCHES BELOW THE FIRST ROW IN A STAGGERED PATTERN. 
INSTALL CHANNEL LINER TO THE TOP OF THE DEFINED CHANNEL SECTION. TWO OR MORE ROWS OF 
BLANKETS MAY BE NECESSARY, THESE LINERS MUST BE OVERLAPPED 4 INCHES AND STAPLED. 
THE CHANNEL LINER SHOULD EXTEND TO THE BASE OF THE CHANNEL AND STAPLED. FOR CHANNELS WITH 
VERY LITTLE OR NO FLOW, EXTEND A MINIMUM OF 1 FOOT BELOW THE LOW WATER LEVEL AND STAPLE IN 
PLACE. 
INSTALLATION SPECIFICATIONS TO BE MODIFIED AS NECESSARY TO SUIT ACTUAL SITE CONDITIONS. 
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FLOW 

PLAN 

SECTION 

'KEY-IN 6' 
INTO EXISTING BANK 

RIVERBANK 

GEOTEXTILE AMOCO 
4553 WHERE REQUIRED 

' (OR EQUIV.) 
'-NATURAL OR 

GRADED SLOPE~ 

1 2" MINIMUM DEPTH OR ' 
2 TIMES SPECIFIED 
MAXIMUM PARTICLE SIZE 

tiQIE.S.: 

1. 

2. 
.3. 

4. 

5. 

6. 
7. 

8. 

9. 

REMOVE ALL STUMPS, ORGANIC MATERIAL AND PREPARE BANKS TO A STABLE CONFIGURATION TO A 
MAXIMUM SLOPE OF 2 HORIZONTAL TO 1 VERTICAL. 
CONSTRUCT TOE TRENCH TO KEY IN BOTTOM OF RIP-RAP PROTECTION. 
INSTALL FILTER CLOTH (GEOTEXTILE), SUCH AS AMOCO 4553 OR EQUIVALENT, UNDER ROCK WHERE 
SPECIFIED OR AS DIRECTED BY THE COMPANY. ADJOINING EDGES OF CLOTH SHALL OVERLAP A MINIMUM OF 
12". 
ROCK UTILIZED FOR RIP-RAP SHALL CONSIST OF SOUND, DURABLE ROCK, AND RESISTANT TO WEATHERING. 
INDIVIDUAL PIECES SHOULD BE ANGULAR, BLOCK SHAPED AND HAVE A MINIMUM SPECIFIC GRAVITY OF 2.2. 
INSTALL RIP-RAP TO A THICKNESS OF APPROXIMATELY 2 TIMES THE MAXIMUM EQUIVALENT DIAMETER OF 
THE RIP-RAP. EACH LOAD SHOULD BE WELL GRADED. A WELL GRADED MIXTURE IS COMPOSED 60% 
(MINIMUM) OF LARGER SIZES WITH 40% OF SMALLER SIZES TO FILL THE VOIDS. 
SIZE OF RIP-RAP IS DEPENDENT UPON THE PREDICTED FLOW CONDITIONS. 
KEY IN THE EDGES OF THE RIP-RAP AND FILTER CLOTH TO NATURAL GROUND CONTOURS SO THAT 
UNDERMINING DOES NOT OCCUR. 
RIP-RAP IS TO BE INSTALLED TO 2 FEET. ABOVE THE NORMAL HIGH WATER MARK OR 5 FEET ALONG THE 
SLOPE, WHICHEVER IS LESS. 
INSTALLATION SPECIFICATIONS TO BE MODIFIED TO SUIT ACTUAL SITE CONDITIONS. 
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CROSSING PIPE TO EXTEND TO 
RIGHT-OF-WAY (MIN.) 

MARKER 
SIGN 

CLEAR FENCE LINE 
HORIZONTALLY BY 2' MIN. 

LINE .I. HEAVY WALL CROSSING PIPE 
PIPE (SEE NOTE 4) 

BORE ANNULUS TO BE 
NO LARGER THAN 1" 

GREATER THAN COATED 
LINE PIPE 

CROWN 
OF ROAD 

ROAD RIGHT-OF-WAY 
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MARKER 
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HEAVY WALL CROSSING PIPE .. I. LINE 
(SEE NOTE 4) PIPE 

~ 

1. 
2. 
3. 

4. 
5. 

6. 

7. 

CROSSINGS SHALL BE IN ACCORDANCE WITH APPLICABLE PERMIT. 
ROAD CROSSING PIPE SHALL EXTEND AT MINIMUM TO RIGHT-OF-WAY LINE UNLESS OTHERWISE SPECIFIED. 
THE TYPE AND MINIMUM REQUIRED LENGTH OF PIPE FOR CROSSINGS OF ROADS SHALL BE AS SPECIFIED ON 
ALIGNMENT SHEETS. 
PIPE FOR BORED CROSSINGS TO INCLUDE ABRASION-RESISTANT (ARB) COATING. 
PIPELINE MARKER AND TEST STATIONS TO BE INSTALLED ON RIGHT-OF-WAY LINE NEXT TO FENCE IF 
POSSIBLE. 
THE CROSSING PIPE SHALL BE STRAIGHT WITH NO VERTICAL OR HORIZONTAL BENDS WiTHIN ROAD 
RIGHT-OF-WAY. 
MINIMUM PIPELINE COVER IN DRAINAGE DITCHES AT PUBLIC ROADS IS 60 INCHES; 36 INCHES IN 
CONSOLIDATED ROCK. 
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NOTE 1 

COMPACTED 
FILL MATERIAL 

~ ~ 

1. CUT TRENCH ACROSS SLOPE. FILL WITH DORMANT WOODY PLANT MATERIAL. 
2. FILL IS PLACED ON TOP OF BRANCH LAYER AND COMPACTED. 
3. INSTALLATION SPECIFICATIONS TO BE MODIFIED AS NECESSARY TO SUIT SITE CONDITIONS. 
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WILLOWS 
(OPTIONAL) 

UNDISTURBED 
BANK 

WATERLINE 

llillE.S.; 

UNDISTURBED 
BANK 

1. LOG WALLS TO BE CONSTRUCTED USING CONIFEROUS MATERIAL. 
2. NATURE BACKFILL OR LOOSE GRADE MATERIAL SHOULD BE USED AS FILL MATERIAL. 
3. ANCHOR PILINGS OR DEADMAN ANCHORS TO BE USED TO SECURE CABLE IN BANK. 
4. NON-WOVEN FILTER CLOTH (NYLEX C34 OR EQUIVALENT) TO BE USED TO LINE LOG WALL. 
5. INSTALLATION SPECIFICATIONS TO BE MODIFIED AS NECESSARY TO SUIT ACTUAL SITE 
CONDITIONS. 
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GEOTEXTILE FABRIC 

~ WATERLINE 
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!== 
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i 
< gs ~: 
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I== 1. NATURE BACKFILL OR LOOSE GRADE MATERIAL SHOULD BE USED TO MINIMIZE AIR SPACES. THIS 
~ ALLOWS PROPER SOIL FABRIC CONTACT, WHICH MINIMIZES STEELING AND SCOURING DURING RUNOFF 
=> AND ENSURES SURVIVAL OF THE WILLOW CUTTINGS. 
? 2. PLYWOOD FORMS (8'x2') MAY BE REQUIRED TO HELP RECONSTRUCT STEEP OR VERTICAL BANKS. 

3. GRID LAYERS SHOULD NOT EXCEED 3 FEET IN HEIGHT WITH A MINIMUM OF 3 FEET SET IN BANK. 
4. WILLOWS SHOULD BE HARVESTED AS CLOSE TO INSTALLATION AS POSSIBLE, PREFERABLY THE 

PREVIOUS DAY BUT NO MORE THAN 2 DAYS EARLY. 
5. WILLOWS SHOULD BE 0.5 TO 1 INCH IN DIAMETER AND 2 TO 3 FEET LONG WITH NO MORE THAN 10 

INCHES LEFT EXPOSED. 
6. PLANTING RATE SHOULD BE APPROXIMATELY 1 STEM PER 6 INCHES. 
7. INSTALLATION TO BE MODIFIED AS NECESSARY TO SUIT ACTUAL SITE CONDITIONS. 
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60' WORKING SIDE 

25' 35' 
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1 1 0' CONSTRUCTION R.O. W. 

ELEVATION 
[g NOTES: 
z 
0 
l)j 1. THE OFFSET FROM A FOREIGN PIPELINE, WHERE APPLICABLE, WILL BE 40' FOR MOST LOCATIONS, BUT MAY 
~ BE INCREASED OR DECREASED DEPENDING ON THE SITE SPECIFIC CONSTRUCTION REQUIREMENTS. 

2. THE MINIMUM CLEARANCE BETWEEN THE TOP OF PIPE AND THE BOTTOM OF DRAIN TILE WILL BE 12 INCHES. 

3. INSTALLATION SPECIFICATIONS TO BE MODIFIED AS NECESSARY TO SUIT ACTUAL SITE CONDITIONS. 
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NOTES: 

TEMPORARY SUPPORT 
(IF NECESSARY) 

REPAIR BELL 
HOLE (TYP.) 

SAND BAG SUPPORT 
(IF NECESSARY) 

PROFILE 

TRENCH 
LINE 

RIGID PVC PIPE OR DOUBLE WALL 
CORRUGATED PLASTIC PIPE 

SLIP COUPLINGS FOR END CONNECTIONS 

RIGID PVC PIPE OR DOUBLE WALL 
CORRUGATED PLASTIC PIPE WITH 
TEMPORARY SUPPORT & SLIP 
COUPLINGS FOR END CONNECTIONS 

REPAIR/EXISTING PIPE 
12" OVERLAP (TYP.) 

NATURAL GRADE 

1. IMMEOIATEL Y REPAIR TILE IF WATER IS FLOWING THROUGH TILE AT TIME OF TRENCHING. 
2. SCREEN ALL EXPOSED ENDS OF TILE LINES. 
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ORIGINAL POSITION OF TILE 

BEFORE EXCAVATION RELOCATED POSITION OF TILE LINE 

AFTER EXCAVATION (SEE NOTES 1 & 2) 

TILE DIMENSIONS AND QUALITY SHALL BE EQUAL TO THAT 
OF EXISTING TILE AND CUT TO NECESSARY LENGTH 

PLAN VIEW 

USE SAND FILLED OR SAKRETE 
SACKS SET ON PIPE TO MAINTAIN 
A POSITIVE SEPARATION 

I 
CONTINUOUS SUPPORT 

-"""'"""'""""'-:--
DRAIN 
TILE 

END VIEWS 

SECTION "A-A" CHANNEL 

(SPANS < 10 FEET) 

FLAME CUT APPROX. 
3-6" SLOTS, 

1'-0" c/c. 
IN TOP THIRD OF PIPE 

TILE FULL LENGTH 
OF INTERIOR 

RIGID PIPE 

(SEE TABLE BELOW) 

BELOW) 

SECTION "A-A" RIGID PIPE 

{SPANS > 10 FEET) 

1. TILE REPAIR SHALL MAINTAIN ORIGINAL ALIGNMENT AND GRADIENT MINIMUM SUPPORT TABLE 
(/) WHEN ANGLE "A", BETWEEN PIPELINE AND ORIGINAL TILE, IS MORE 

TILE SIZE CHANNEL SIZE PIPE SIZE 

3" 4" @ 5.4 #/FT. 4" STD. WT 

4"-5" 5" @ 6.7 #/FT. 6" STD. WT 

6"-9" 7" @ 9.8 #/FT. 8"-10" STD. WT 

10" 10" @ 15.3 #/FT. 12" STD. WT 

j:! THAN 20 FEET UNLESS OTHERWISE DIRECTED BY THE PROJECT 
o REPRESENTATIVE. 
z 2. WHEN ANGLE "A" IS LESS THAN 20 FEET, UNLESS OTHERWISE 
~ DIRECTED BY COMPANY, ANGLE "B" SHALL BE 45' FOR USUAL 
~ WIDTHS OF TRENCH. FOR EXTRA WIDTHS, IT MAY BE GREATER AS 
< DIRECTED BY THE PROJECT REPRESENTATIVE. 
13 3. 3 F'OOT MINIMUM LENGTH OF CHANNEL OR RIGID PIPE SHALL BE 
c SUPPORTED BY UNDISTURBED SOIL, OR IF CROSSING IS NOT AT 
1:! RIGHT ANGLES TO GAS PIPELINE, EQUIVALENT LENGTH 
C§ PERPENDICULAR TO TRENCH. SHIM WITH SAKRETE, SAND BAGS OR CONCRETE BLOCKS TO UNDISTURBED SOIL FOR SUPPORT AND DRAINAGE 
o.. GRADIENT MAINTENANCE (TYPICAL BOTH SIDES). 
::l 4. DRAINAGE TILE SHALL BE REPLACED SO THAT ITS FORMER GRADIENT AND ALIGNMENT ARE RESTORED. 
~ 5. DIAMETER OF' RIGID PIPE SHALL BE: OF ADEQUATE SIZE TO ALLOW FOR THE INSTALLATION OF THE TILE FOR THE FULL LENGTH OF THE RIGID 
I PIPE. 

6. OTHER METHODS OF SUPPORTING DRAIN TILE MAY BE USED IF THE ALTERNATE PROPOSED IS EQUIVALENT IN STRENGTH TO THE CHANNEL/PIPE 
SECTIONS SHOWN AND If APPROVED BY THE PROJECT REPRESENTATIVE IN ADVANCE. SITE SPECIFIC ALTERNATE SUPPORT SYSTEM TO BE 
DEVELOPED BY THE PROJECT REPRESENTATIVE AND FURNISHED TO CONTRACTOR FOR SPANS IN EXCESS OF 20 FEET, TILE GREATER THAN 10 
INCHES DIAMETER, AND FOR HEADER SYSTEMS. 

7. ALL MATERIAL TO BE FURNISHED BY CONTRACTOR. 
B. PRIOR TO REPAIRING TILE, CONTRACTOR SHALL PROBE INTO THE EXISTING TILE TO THE FULL WIDTH OF THE RIGHT-OF-WAY TO DETERMINE IF 

ADDITIONAL DAMAGE HAS OCCURRED. ALL DAMAGED/DISTURBED TILE SHALL BE REPAIRED AS NEAR AS PRACTICABLE TO ITS ORIGINAL OR 
BETTER CONDITION. 

9. "NIGHT CAP" OPEN ENDS OF PIPE AND OR DRAIN TILES IF REPAIRS ARE NOT COMPLETED BY END OF WORK DAY. 

~~ 
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SECTION A-A 

MAT(S) OR EQUAL 

~TOPSOIL 

rSUBSOIL/SPOIL (IF ANY) 

~NOTE THAT FILTER FABRIC OR 
/ STRAW BARRIER IS REQUIRED 

IF SUBSOIL/SPOIL IS TO BE 
A PLACED ON TOPSOIL 

j 

MAT(S) OR EQUAL 

{;

TOPSOIL 

r SUBSOIL/SPOIL (IF ANY) 

FILTER FABRIC OR STRAW 
BARRIER (IF REQUIRED) 

CLEANING STATION NOTES; 

1. ALL EQUIPMENT WILL BE REQUIRED TO BE CLEANED AT EQUIPMENT CLEANING STATIONS 
LOCATED AS SHOWN ON THE CONSTRUCTION DRAWINGS OR AS DIRECTED BY THE 
ENVIRONMENTAL INSPECTOR. 

2. STOCKPILE TOPSOIL/SUBSOIL AS SHOWN OR IN ANY CONFIGURATION APPROVED BY THE 
ENVIRONMENTAL INSPECTOR. 

3. SHOVELS OR OTHER HAND TOOLS AND/OR COMPRESSED AIR WILL BE USED TO REMOVE AS 
MUCH AS MUCH SOIL AS PRACTICAL FROM TRACKED EQUIPMENT. EFFORT WILL BE FOCUSED 
ON TRACKS AND BLADES. 

4. IF CONDITIONS ARE MUDDY, WHEELED EQUIPMENT WILL ALSO BE CLEANED USING HAND 
TOOLS TO REMOVE EXCESS SOIL FROM TIRES AND WHEEL WELLS. 

5. CLEANING WILL BE CONDUCTED ON CONSTRUCTION MATS OR OTHER RAISED SURFACE TO 
MINIMIZE REATTACHMENT OF SOIL THAT HAS BEEN PREVIOUSLY REMOVED. 

6. MATS WILL BE CLEANED BETWEEN EACH PIECE OF EQUIPMENT. 

7. SOIL COLLECTED DURING THE CLEANING PROCESS WILL BE STOCKPILED AT A CONVENIENT 
LOCATION NEAR THE CLEANING STATION AND DISPOSED OF IN AN ACCEPTABLE LAND FILL. 

8. IF THE SOIL HAS A SIGNIFICANT COMPONENT OF SUBSOIL, IT WILL BE PLACED OVER THE 
BACKFILLED TRENCH OR IN THE ADJACENT SPOIL STORAGE AREA, AND SUBSEQUENTLY 
COVERED WITH TOPSOIL. IF THE LAND OWNER DIES NOT APPROVE OF ON-SITE DISPOSAL, 
THE SOIL WILL BE TAKEN TO AN APPROVED DISPOSAL SITE. 

9. SOILS CONTAMINATED WITH OIL OR GREASE WILL BE REMOVED AND DISPOSED OF IN 
ACCORDANCE PROJECT SPCCC PLAN. 
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5 WASH STATION NOTES: 
N 

1. ALL EQUIPMENT AND VEHICLES ARE REQUIRED TO BE CLEANED AT WASH STATION LOCATIONS SHOWN ON THE CONSTRUCTION DRAWINGS OR AS 
N DIRECTED BY THE ENVIRONMENTAL INSPECTOR. WASH STATIONS WILL BE CONSTRUCTED BY THE CONTRACTOR. WASHINGS WILL BE CARRIED OUT 

UNDER THE SUPERVISION AND TO SATISF'ACTION OF THE ENVIRONMENTAL INSPECTOR. 

~ 
UJ 

"' < 
...J 

2. WASH WATER USED FOR CLEANING WILL NOT BE ALLOW!ED TO ENTER ANY WATERBODY, W!ETLAND, OR IRRIGATION CANAL/DITCH. ANY SOILS 
CONTAMINATED BY PETROLEUM-BASED, OR OTHER UNDESIRABLE MATERIALS FROM WASH STATIONS WILL BE REMOVED. 

3. THE SIZE OF STATION WILL BE ADEQUATE TO ACCOMMODATE THE MAXIMUM SIZE OF EQUIPMENT EXPECTED. 

4. EQUIPMENT WILL CONSISTENTLY ENTER THE "DIRTY END" AND EXIT THE "CLEAN END.' 

5. STABLE DRAINAGE FROM THE SITE \\ILL BE PROVIDED (IF' NECESSARY). NO DISCHARGE TO STREAMS OR W!ETLANOS WILL BE ALLOW!ED. 

6. WASH STATIONS WILL BE EQUIPPED WITH SKID PADS OR WASH RACKS TO PREVENT SOIL FROM BEING CARRIED ON TRACKS OR TIRES AS 
EQUIPMENT AND VEHICLES EXIT THE WASH STATION. SKIDS ARE TO BE CLEANED EACH TIME A PIECE OF EQUIPMENT IS CLEANED. 

7. GRAVEL FILL (IF REQUIRED) AND FILTER FABRIC WILL BE REMOVED AND DISPOSED OF IN AN ACCEPTABLE LAND FILL. 

8. THE DEPRESSION WILL BE BACKFILLED WITH BERMED MA IE RIAL. 

9. CLEANING SITES WILL BE MONITORED DURING THE POST CONSTRUCTION MONITORING PROGRAM AND WEEDS WILL BE CONTROLLED PER THE NOXIOUS 
W!EED MANAGEMENT PLAN. 

exp Energy Services Inc. 
t +1.850.385.54411 t. +1<8~0.$6.M23 
1300 Metropdltan Blvd _.!'~. 

Toilan•n••.FL 323oe ·z.-exp 
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THESE ARE TYPICAL DRAWINGS; ACTUAL SITE CONDIT! NS MAY VARY FROM THE SITE GRAPHICALLY REPRESENTED. 
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1. POTENTIAL LOCATIONS WHERE TRIPLE DITCH TOPSOIL CONSERVATION MAY BE 
COMPLETED ARE SHOWN ON THE ALIGNMENT SHEETS. KEYSTONE WILL DIRECT THE 
ACTUAL LOCATIONS WHERE TRIPLE DITCH WILL BE COMPLETED DURING, OR 
IMMEDIATELY PRIOR TO, TOPSOILING THE ROW. KEYSTONE MAY MODIFY TRIPLE 
DITCH PROCEDURES F'ROM THOSE DESCRIBED HERE TO ADDRESS SITE-SPECIFIC, OR 
SOIL-SPECIFIC, CONDITIONS. 

2. STRIP TOPSOIL ("A" HORIZON) ACCORDING TO THE "A" HORIZON DEPTHS AND 
CONSTRUCTION DETAILS SHOWN ON CONSTRUCTION ALIGNMENT SHEETS. PLACE "A" 
HORIZON IN THE ADDITIONAL TEMPORARY WORKSPACE OR THE WINDROW WITHIN 
THE WORKING SIDE OF' THE CONSTRUCTION RIGHT-OF'-WAY. IN AREAS OF" THICKER 
"A" HORIZON'S, "A" HORIZON MAY BE SPLIT TO BOTH SIDES OF" THE 
RIGHT-OF-WAY. 

3. 

REMOVE "8" HORIZON (2ND DITCH) TO DEPTHS SPECIFIED BY KEYSTONE AND 
STOCKPILE ON SPOIL SIDE. THE "8" HORIZON SHOULD BE REMOVED IN A STRIP AT 
LEAST 20 F'EE:T WIDE OVER THE TRENCH TO ALLOW FOR STORAGE OF' THE TRENCH 
SPOIL MATERIALS. MAINTAIN A MINIMUM OF 2 FEET BETWEEN "A" HORIZON AND 
"B" HORIZON STOCKPILES. 

ATWS 

25' 

"f 0E"H OC """L 1 
• I 

EXCAVATE TRENCH. ENSURE THE DIFFERENT SOIL HORIZONS {"8" HORIZON AND "C" 
HORIZON) ARE IN SEPARATE STOCKPILES. THE VISUAL DISTINCTION OF EACH PILE 
MUST BE POSSIBLE AT ALL TIMES. THE STOCKPILING SHALL ALLOW FOR 
RE-PLACEMENT OF THE SOIL HORIZONS BACK TO THEIR ORIGINAL SEQUENCE 
WITHOUT LOSS OF SOIL. MAINTAIN A MINIMUM OF 2 FEET BETWEEN "B' HORIZON 
AND •c• HORIZON STOCKPILES. 

CONSTRUCTION RIGHT-

25' 110' 

DITCH 

I 

FIA H 4359 

JMP 2010-10-21 TITLE 1----iJr--- bXHL 

ALTERNA 
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THESE ARE TYPICAL DRAWINGS; ACTUAL SITE CONDITI NS MAY VARY FROM THE SITE GRAPHICALLY REPRESENTED. 

4. BACKFILL TRENCH AND COMPACT AS PER APPROVED PROCEDURE .. PLACE THE SOIL HORIZONS BACK IN THEIR ORIGINAL 
SEQUENCE IN THE TRENCH. 

ATWS 

c 

ALTERNATIVE 
OPTION 

5. RELIEVE AREAS OF COMPACTION AND FEATHER (B) MATERIAL EVENLY OVER STRIPPED AREA. 

6. REPLACE "A" HORIZON PILE EVENLY OVER STRIPPED AREA. 
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Federal Register/Val. 69, No. 87 /Wednesday, May 5, 2004/Presidential Documents 25299 

Presidential Documents 

Executive Order 13337 of April 30, 2004 

Issuance of Permits With Respect to Certain Energy-Related 
Facilities and Land Transportation Crossings on the Inter
national Boundaries of the United States 

By the authority vested in me as President by the Constitution and the 
laws of the United States of America, including section 301 of title 3, 
United States Code, and in order to amend Executive Order 11423 of August 
16, 1968. as amended, and to further the policy of my Administration 
as stated in Executive Order 13212 of May 18, 200 l, as amended, to expedite 
reviews of permits as necessary to accelerate the completion of energy pro
duction and transmission projects, and to provide a systematic method for 
evaluating and permitting the construction and maintenance of certain border 
crossings for land transportation, including motor and rail vehicles, that 
do not require construction or maintenance of facilities connecting the United 
States with a foreign country, while maintaining safety, public health. and 
environmental protections, it is hereby ordered as follows: 

Section 1. (a) Except with respect to facilities covered by Executive Order 
10485 of September 3, 1953, and Executive Order 10530 of May 10, 1954, 
the Secretary of State is hereby designated and empowered to receive all 
applications for Presidential permits, as referred to in Executive Order 11423, 
as amended. for the construction, connection, operation, or maintenance, 
at the borders of the United States, of facilities for the exportation or importa
tion of petroleum, petroleum products. coal, or other fuels to or from a 
foreign country. 

(b) Upon receipt of a completed application pursuant to paragraph (a) 
of this section, the Secretary of State shall: 

(i) Request additional information needed from the applicant, as ap
propriate, before referring the application to other agencies pursu
ant to paragraph (b)(ii) of this section; 

(ii) Refer the application and pertinent information to, and request the 
views of. the Secretary of Defense, the Attorney General, the Sec
retary of the Interior, the Secretary of Commerce, the Secretary of 
Transportation. the Secretary of Energy. the Secretary of Homeland 
Security, the Administrator of the Environmental Protection Agen
cy. or the heads of the departments or agencies in which the rel
evant authorities or responsibilities of the foregoing are subse
quently conferred or transferred, and, for applications concerning 
the border with Mexico, the United States Commissioner of the 
International Boundary and Water Commission; and 

(iii) Refer the application and pertinent information to, and request the 
views of, such other Federal Government department and agency 
heads as the Secretary of State deems appropriate. 

(c) All Federal Government officials consulted by the Secretary of State 
pursuant to paragraph (b)(ii) or (b)(iii) of this section shall provide their 
views and render such assistance as may be requested, consistent with 
their authority, in a timely manner. but not to exceed 90 days from the 
date of the request. 

(d) Should any of the Federal Government officials consulted pursuant 
to paragraph (b) (ii) or (b) (iii) of this section request from the Department 
of State additional information that is necessary for them to provide their 
views or to render such assistance as may be required, the time elapsed 
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Federal Register/Val. 69, No. 87/Wednesday, May 5, 2004/Presidential Documents 

between the date of that request for additional information and the date 
such additional information is received shall not be counted in calculating 
the time period prescribed in paragraph (c) of this section. 

(e) The Secretary of State may also consult with such State, tribal, and 
local government officials and foreign governments, as the Secretary deems 
appropriate, with respect to each application. The Secretary shall solicit 
responses in a timely manner, not to exceed 90 days from the date of 
the request. 

(f) Upon receiving the views and assistance requested pursuant to para
graphs (b) and (e) of this section. the Secretary of State shall consider, 
in light of any statutory or other requirements or other considerations, wheth
er or not additional information is needed in order to evaluate the application 
and, as appropriate. request such information from the applicant. 

(g) After consideration of the views and assistance obtained pursuant 
to paragraphs (b) and, as appropriate, (e) and (f) of this section and any 
public comments submitted pursuant to section 3(a) of this order, if the 
Secretary of State finds that issuance of a permit to the applicant would 
serve the national interest, the Secretary shall prepare a permit, in such 
form and with such terms and conditions as the national interest may 
in the Secretary's judgment require. and shall notify the officials required 
to be consulted under paragraph (b) (ii) of this section of the proposed 
determination that a permit be issued. 

(h) After consideration of the views obtained pursuant to paragraphs (b) 
and, as appropriate, (e) and (f) of this section and any public comments 
provided pursuant to section 3(a) of this order, if the Secretary of State 
finds that issuance of a permit to the applicant would not serve the national 
interest, the Secretary shall notify the officials required to be consulted 
under paragraph (b)(ii) of this section of the proposed determination that 
the application be denied. 

(i) The Secretary of State shall issue or deny the permit in accordance 
with the proposed determination unless, within 15 days after notification 
pursuant to paragraphs (g) or (h) of this section, an official required to 
be consulted under paragraph (b)(ii) of this section shall notify the Secretary 
of State that he or she disagrees with the Secretary's proposed determination 
and requests the Secretary to refer the application to the President. In 
the event of such a request, the Secretary of State shall consult with any 
such requesting official and, if necessary, shall refer the application, together 
with statements of the views of any official involved, to the President 
for consideration and a final decision. 
Sec. 2. (a) Section 1 (a) of Executive Order 11423. as amended, is amended 
to read as follows: "Except with respect to facilities covered by Executive 
Order Nos. 10485 and 10530, and by section l(a) of the Executive Order 
of April 30. 2004, entitled "Issuance of Permits with Respect to Certain 
Energy-Related Facilities and Land Transportation Crossings on the Inter
national Boundaries of the United States" (the order of April 30. 2004), 
the Secretary of State is hereby designated and empowered to receive all 
applications for Presidential permits for the construction, connection, oper
ation, or maintenance. at the borders of the United States, of: 

(i) pipelines. conveyor belts, and similar facilities for the exportation 
or importation of all products, except those specified in section 
1 (a) of the order of April 30, 2004, to or from a foreign country; 

(ii) facilities for the exportation or importation of water or sewage to 
or from a foreign country; 

(iii) facilities for the transportation of persons or things. or both, to or 
from a foreign country; 

(iv) bridges, to the extent that congressional authorization is not re
quired; 

(v) similar facilities above or below ground; and 
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Billing code 3195-01-P 

(vi) border crossings for land transportation, including motor and rail 
vehicles, to or from a foreign country, whether or not in conjunc
tion with the facilities identified in (iii) above. 

(b) Section 1 (b) of Executive Order 11423. as amended, is amended by 
deleting the text "(a)(iii). (iv). or (v)" and by inserting the text "(a)(iii). 
(iv), (v), or (vi)" in lieu thereof. 
Sec. 3. (a) The Secretary of State may provide for the publication in the 
Federal Register of notice of receipt of applications, for the receipt of public 
comments on applications. and for notices related to the issuance or denial 
of applications. 

(b) The Secretary of State is authorized to issue such further rules and 
regulations, and to prescribe such further procedures, including, but not 
limited to, those relating to the International Boundary and Water Commis
sion, as may from time to time be deemed necessary or desirable for the 
exercise of the authority conferred by this order. 
Sec. 4. All permits heretofore issued with respect to facilities described 
in section 2(a) of this order pursuant to Executive Order 11423, as amended, 
and in force at the time of issuance of this order, and all permits issued 
hereunder, shall remain in effect in accordance with their terms unless 
and until modified, amended, suspended, or revoked by the appropriate 
authority. 

Sec. 5. Nothing contained in this order shall be construed to affect the 
authority of any department or agency of the United States Government, 
or to supersede or replace the requirements established under any other 
provision of law. or to relieve a person from any requirement to obtain 
authorization from any other department or agency of the United States 
Government in compliance with applicable laws and regulations subject 
to the jurisdiction of that department or agency. 

Sec. 6. This order is not intended to, and does not, create any right, benefit. 
or trust responsibility, substantive or procedural, enforceable at law or in 
equity by any party against the United States, its departments, agencies, 
instrumentalities, or entities, its officers or employees, or any other person. 

THE WHITE HOUSE, 
April 30, 2004. 
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To: Giles-AA, Cynthia[Giles-AA.Cynthia@epa.gov] 
From: Conger, Nick 
Sent: Wed 2/5/2014 11:40:20 PM 
Subject: Re: it's that time of year again: time for federal agencies to weigh in on the KXL national 
interest determination--DEADLINE midday Fri. 

From: Giles-AA, Cynthia 
Sent: Wednesday, February OS, 2014 6:33:19 PM 

To: Conger, Nick 

Subject: RE: it's that time of year again: time for federal agencies to weigh in on the KXL national 

interest determination--DEADLINE midday Fri. 

From: Conger, Nick 
Sent: Wednesday, February 05, 2014 6:20PM 
To: Giles-AA, Cynthia 
Subject: FW: it's that time of year again: time for federal agencies to weigh in on the KXL national 
interest determination--DEADLINE midday Fri. 

From: Johnson, Alisha 
Sent: Wednesday, February 05, 2014 2:43PM 
To: Conger, Nick; Bloomgren, David 
Subject: FW: it's that time of year again: time for federal agencies to weigh in on the KXL national 
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interest determination--DEADLINE midday Fri. 

From: Banerjee, Neela r·-·-·-·-·-·-Ex~-6-~-·Pe.rs·o-nai"Prlvacy-·-·-·-·-·-·-l 
sent: Wednesday, February·o-s·,-"2U1:,r2:3e-·PTVr·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· 

To: Johnson, Alisha 
Subject: it's that time of year again: time for federal agencies to weigh in on the KXL national interest 
determination--DEADLINE midday Fri. 

And that means you, EPA. 

I know, I know, you are inundated with such requests. I'm not asking you to tell me what y'all 
plan to say. It's too early to bug you about that. But, we are doing a story about the issues each 
of the agencies that have been asked to comment on KXL will focus on. I know EPA took an 
interest in the draft SEIS: 

The FEIS seems to address those concerns. So, let's talk, yes? Anyone I can speak to between 
330 and 430 Thurs? Or Fri before midday?( Also, I'll be at the carbon hearing tomorrow am, if 
there's anyone who'll be there who can steal away to chat about this, I can do that, too.) 

Alisha, you are great, so I KNOW you wont send me some boring boilerplate on this. Instead 
you will offer me a human voice, a nuanced mind. On the record, if you'd be so kind. But we can 
go off the rec from time to time if that facilitates candor. 

Thanks. I look forward to it. 

All best 
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Neela 

Neela Banetjee 

Energy and Environmental Policy Reporter 

Los Angeles Times/Tribune Co. 

Ex. 6 - Personal Privacy 
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To: Giles-AA, Cynthia[Giles-AA.Cynthia@epa.gov] 
From: Conger, Nick 
Sent: Wed 2/5/2014 11:20:20 PM 
Subject: FW: it's that time of year again: time for federal agencies to weigh in on the KXL national 
interest determination--DEADLINE midday Fri. 

From: Johnson, Alisha 
Sent: Wednesday, February 05, 2014 2:43PM 
To: Conger, Nick; Bloomgren, David 
Subject: FW: it's that time of year again: time for federal agencies to weigh in on the KXL national 
interest determination--DEADLINE midday Fri. 

From: Banerjee, Neelar·-·-·-·-·-·-·Ex·:·s·~-·P-e.rsoilaTP-riv~icy·-·-·-·-·-·-·: 
Sent: Wednesday, Febr'iXar-y·ns~·20l4-"2:·3o"PM"-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·' 

To: Johnson, Alisha 
Subject: it's that time of year again: time for federal agencies to weigh in on the KXL national interest 
determination--DEADLINE midday Fri. 

And that means you, EPA. 
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I know, I know, you are inundated with such requests. I'm not asking you to tell me what y'all 
plan to say. It's too early to bug you about that. But, we are doing a story about the issues each 
of the agencies that have been asked to comment on KXL will focus on. I know EPA took an 
interest in the draft SEIS: 

The FEIS seems to address those concerns. So, let's talk, yes? Anyone I can speak to between 
330 and 430 Thurs? Or Fri before midday?( Also, I'll be at the carbon hearing tomorrow am, if 
there's anyone who'll be there who can steal away to chat about this, I can do that, too.) 

Alisha, you are great, so I KNOW you wont send me some boring boilerplate on this. Instead 
you will offer me a human voice, a nuanced mind. On the record, if you'd be so kind. But we can 
go off the rec from time to time if that facilitates candor. 

Thanks. I look forward to it. 

All best 

Neela 

Neela Banetjee 

Energy and Environmental Policy Reporter 

Los Angeles Times/Tribune Co. 

·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-) 

Ex. 6 - Personal Privacy 

000271 PST DeliverableOOOO 1535 



EPA-HQ-2015-004767 Interim 3 

000271 PST DeliverableOOOO 1535 



EPA-HQ-2015-004767 Interim 3 

To: Miles, Erin[Miles.Erin@epa.gov]; Rader, Cliff[Rader.Ciiff@epa.gov]; Conger, 
Nick[Conger.Nick@epa.gov]; Chester, Steven[Chester.Steven@epa.gov]; Giles-AA, Cynthia[Giles
AA.Cynthia@epa.gov]; Hessert, Aimee[Hessert.Aimee@epa.gov] 
From: Bromm, Susan 
Sent: Wed 2/5/2014 7:35:20 PM 
Subject: Re: Request for document collection re: Keystone XL--Due February 7th 

From: Miles, Erin 
Sent: Wednesday, February OS, 2014 12:53:10 PM 
To: Bromm, Susan; Rader, Cliff; Conger, Nick; Chester, Steven; Giles-AA, Cynthia; Hessert, Aimee 

Subject: FW: Request for document collection re: Keystone XL--Due February 7th 

From: Levine, Carolyn 
Sent: Wednesday, February 05, 2014 11:52 AM 
To: Miles, Erin 
Subject: Request for document collection re: Keystone XL 

Hi Erin, 

Per the attached request from members of the House Energy and Commerce Committee, we are being asked to 
collect any relevant documents that address these items: 

1. Has EPA shared any internal drafts or analyses relating to the Keystone XL pipeline with any non-
governmental organizations? If so, provide all documents relating to such communications. 
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2. Has EPA provided tactical or strategic guidance or assistance concerning the approval process for the 
Keystone XL pipeline to groups opposing a permit for Keystone? If so, please provide all documents relating to such 
communications. 

Can you please check with those OECA employees who may have responsive documents, and provide copies of 
relevant documents to me by COB February 7? If this deadline is not doable, please email me (or have employees 
email me directly) to confirm names of employees who have responsive documents. 

Please let me know if you have any questions. Thanks for your help! 
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To: Miles, Erin[Miles.Erin@epa.gov]; Bromm, Susan[Bromm.Susan@epa.gov]; Rader, 
Cliff[Rader.Ciiff@epa.gov]; Conger, Nick[Conger.Nick@epa.gov]; Giles-AA, Cynthia[Giles
AA.Cynthia@epa.gov]; Hessert, Aimee[Hessert.Aimee@epa.gov] 
From: Chester, Steven 
Sent: Wed 2/5/2014 6:45:28 PM 
Subject: RE: Request for document collection re: Keystone XL--Due February 7th 

From: Miles, Erin 
Sent: Wednesday, February 05, 2014 12:53 PM 
To: Bromm, Susan; Rader, Cliff; Conger, Nick; Chester, Steven; Giles-AA, Cynthia; Hessert, Aimee 
Subject: FW: Request for document collection re: Keystone XL--Due February 7th 

From: Levine, Carolyn 
Sent: Wednesday, February 05, 2014 11:52 AM 
To: Miles, Erin 
Subject: Request for document collection re: Keystone XL 

Hi Erin, 

Per the attached request from members of the House Energy and Commerce Committee, we are being asked to 
collect any relevant documents that address these items: 
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1. Has EPA shared any internal drafts or analyses relating to the Keystone XL pipeline with any non-
governmental organizations? If so, provide all documents relating to such communications. 

2. Has EPA provided tactical or strategic guidance or assistance concerning the approval process for the 
Keystone XL pipeline to groups opposing a permit for Keystone? If so, please provide all documents relating to such 
communications. 

Can you please check with those OECA employees who may have responsive documents, and provide copies of 
relevant documents to me by COB February 7? If this deadline is not doable, please email me (or have employees 
email me directly) to confirm names of employees who have responsive documents. 

Please let me know if you have any questions. Thanks for your help! 
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To: Giles-AA, Cynthia[Giles-AA.Cynthia@epa.gov]; Starfield, 
Lawrence[Starfie ld. Lawrence@epa .gov] 
Cc: Badalamente, Mark[Badalamente.Mark@epa.gov]; Warren, JohnM[Warren.JohnM@epa.gov]; 
Strickland, Francine[Strickland. Franci ne@epa .gov] 
From: Swack, David 
Sent: Tue 2/4/2014 9:47:08 PM 
Subject: RE: Possible Topics for Budget Press Conference (FY 15) 

From: Giles-AA, Cynthia 
Sent: Tuesday, February 04, 2014 4:46PM 
To: Swack, David; Starfield, Lawrence 
Cc: Badalamente, Mark; Warren, JohnM; Strickland, Francine 
Subject: RE: Possible Topics for Budget Press Conference (FY 15) 

Not responsive 

From: Swack, David 
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Sent: Tuesday, February 04, 2014 3:08PM 
To: Giles-AA, Cynthia; Starfield, Lawrence 
Cc: Badalamente, Mark; Warren, JohnM; Strickland, Francine 
Subject: Possible Topics for Budget Press Conference (FY 15) 

Cynthia/Larry, 

As you know, the Agency will be holding a press conference on March 4th to release the FY 15 
President's budget. As in past years, we expect that OCFO will request fact sheets for the 
Administrator's briefing book and we wanted to run some options by you before we start tasking 
the various offices. Last year we developed the following: 

Not responsive 
Keystone XL 

I've talked to Nick and Caroline Emmerson and they suggested a few other possibilities (some of 
these may be more appropriate for the hearings than the press event): 

Not responsive 
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Just wanted to get your thoughts- we generally have provided 4-5 max in past years. If we can 
get agreement on a list this week, we'll try to get drafts back in for review by the end of next 
week (no deadline yet from OCFO on when we'll need to provide, but mid-February is a good 
guess). 

Thanks for your thoughts, 

David 
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To: Giles-AA, Cynthia[Giles-AA.Cynthia@epa.gov] 
Cc: 
From: 

Rader, Cliff[Rader.Ciiff@epa.gov]; Bromm, Susan[Bromm.Susan@epa.gov] 
Conger, Nick 

Sent: 
Subject: 

Fri 1/31/2014 11:07:53 PM 
Reuters story 

EPA scrutiny could be lynchpin to Keystone review process 

BY VALERIE VOLCOVICI 

Jan 31 (Reuters) - The U.S. Environmental Protection Agency's critical assessment of the 
proposed northern leg of the Keystone pipeline could have outsized influence on the final 
decision of whether to approve the project, experts familiar with the process said. 

Friday's State Department report contained the EPA's evaluation that crude produced from 
Canada's oil sands, which the pipeline would carry, are 17 percent more greenhouse gas 
intensive than average oil used in the United States. The EPA also said oil sands imports would 
be 2-10 percent more greenhouse-gas intensive than imported oil from Mexico or Venezuela that 
would probably replace it. 

The Departments of Defense, Commerce, Commerce, Energy, Justice, Transportation and 
Homeland Security are also evaluating the State Department's environmental assessment of the 
Keystone proposal. Of the eight agencies that have 90 days to weigh in, the EPA's evaluation is 
expected to be the most influential because of its expertise on the environment. 

"The EPA has been very consistently critical. If the report does not make significant changes 
from the draft version released last March, the EPA would be in a position to be critical in its 
review," said Danielle Droitsch, Director of the Canada Project with the Natural Resources 
Defense Council, a green group. 

"I don't think Obama would ignore the EPA being critical," she said. 
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The EPA has been in consultation with the State Department since the draft environmental 
impact statement was released in March, and some of the comments flagged by the agency have 
already been discussed, an official close to the process said. 

"When we make comments on a draft, typically what happens is we go back and forth with the 
lead agency to work those comments through," said one official familiar with the process. 

Last April, the EPA said the State Department should take a harder look at the climate and 
related impacts of the Canada-to-Texas pipeline. The agency said it was concerned about carbon 
emissions from the oil sands region of Alberta, which oil production is energy intensive. 

The EPA last also flagged issues about the safety of transporting Canadian crude via pipeline 
following a high profile spill in a Michigan river in 2010. 

The agency also urged the State Department to estimate the "social cost" of emissions from the 
pipeline, an attempt to assign dollars and cents to the potential damage to agriculture, human 
health and property from climate change. 

"We will look to see the extent to which the comments we raised are addressed," the official told 
Reuters before the release of the State Department's latest massive review. 

The various federal agencies are expected to cooperate. Still, the National Environmental 
Protection Act has a formal process to resolve any interagency conflict. 

If the EPA has strong objections it could refer the matter to the White House Center for 
Environmental Quality (CEQ), President Barack Obama's internal environmental advisory group. 
But experts said there is little precedent for this. 
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Comments by the EPA can also be influential in the event that the lead agency's decision on the 
project is challenged. 

"The EPA can have quite a bit of influence," said Lucinda Low Swartz, former deputy chief 
counsel to the CEQ who is now an environmental consultant. "The agency itself is given 
substantial deference by the courts." 

However, there is little precedent for legal challenges to the Keystone decision, lawyers have 
said. 

"Presidential permits have a long history, but have no statutory basis, few regulatory guidelines 
and only a handful of federal district court opinions that offer guidance on decision-making or 
review," Robert Hogfoss and Catherine Little, attorneys who specialized in pipeline issues for 
Hunton & Williams, said in a report. 
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To: 
From: 

Giles-AA, Cynthia[Giles-AA.Cynthia@epa.gov]; Conger, Nick[Conger.Nick@epa.gov] 
Reynolds, Thomas 

Sent: 
Subject: 

Fri 1/31/2014 7:57:55 PM 
FW: Energy Breaking News 

-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-1 r~-----~·-·-·-·-=-·-·-·-·---·~·-·-·-·-·-·-·-·1 
i Ex. 5 - Deliberative n Ex. 5- Deliberative i 
i.-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J t·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·j 

From: POLITICO Pro [mailto:politicoemail@politicopro.com] 
Sent: Friday, January 31, 2014 2:55PM 
To: Reynolds, Thomas 
Subject: Energy Breaking News 

The State Department has just released a final environmental study of the Keystone XL oil 
pipeline that increases the odds that the long-debated project will win approval from the Obama 
administration, representing a major disappointment to climate activists. 

Today' s study contains findings similar to those of a March draft, which found that the project 
would not cause a major expansion of production from Canada's carbon-rich oil sands. 
However, it contains some additional language that could support environmentalists' criticisms 
of the project. 

The report is not the final word on Keystone- the State Department still must study whether 
building the Canada-to-Texas pipeline would be in the U.S. national interest, with the final call 
going to Secretary of State John Kerry. There is no deadline for a final decision. 

To change your alert settings, please go to 

000271 PST DeliverableOOOO 1543 



To: 
From: 
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.G.JI~-~~-66_.__9.YIJ.t~.i_a..lG.ii~-S..~fY.\· Cynth ia@e pa. g ov] 
! EPA Administrator Ex. 6- Personal Privacy ! 
~rT173"1"720T4._T26:3'r"AM.; 
Re: Keystone 

Heard some news. Call me. 

From:! EPA Administrator Ex. 6- Personal Privacy ~ 

sent: ~1fursday;-Jaifuar)T3o~·-2b14 g :oa: 17 PM 
To: Giles-AA, Cynthia 
Subject: Keystone 

Can you call when you have a minute? Thanks. 
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Conger, Nick[Conger.Nick@epa.gov] 
Giles-AA, Cynthia 
Mon 2/2/201511:20:19 PM 
FW: OECA update 

From: Giles-AA, Cynthia 
Sent: Monday, February 02,2015 6:20PM 
To: :-·-·-·-·E-P"A"J~·aml"illsiriiior-·-·-·-: 

i..·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-' 
Cc: Meiburg, Stan; KeyesFleming, Gwendolyn; Fritz, Matthew; Vaught, Laura; Reynolds, 
Thomas; Beauvais, Joel; Wilson, Shari 
Subject: OECA update 

Not Responsive 

Keystone. Both the NEPA comment letter and the National Interest Determination letter were 
hand delivered today to the State Department. The NEP A comment letter will be posted to our 
web site tomorrow am. 
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To: 
From: 
Sent: 
Subject: 
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Nishida, Jane[N ish ida .Jane@e pa .gov] 
Giles-AA, Cynthia 
Sat 5/10/2014 12:27:10 AM 
Re: OITA Weekly Report 

From: Nishida, Jane 
Sent: Friday, May 9, 2014 7:47:07 PM 
To: Giles-AA, Cynthia 

Subject: OITA Weekly Report 

Cynthia, 

Here is an item from my weekly report on Keystone that might interest you. 

Jane 

Keystone XL Pipeline and NAFTA 

There have been recent press reports that Canada and TransCanada Corp. are considering a 
challenge to the US handling of the Keystone XL Pipeline under NAFTA. Under the Investment 
Chapter ofNAFTA, the US is required to accord Canadian investors "treatment in accordance 
with international law, including fair and equitable treatment and full protection and security." 
TransCanada, as an investor, could argue that XL is being treated differently than comparable 
cross-border pipeline applications whose approvals were given in a shorter timeframe and less 
politicized. The Canadian government, as Treaty signatory, could also argue that the US 
government is in breach of its NAFTA obligation for "fair and equitable treatment." A challenge 
under NAFTA would involve filing a request for arbitration and review by a bi-national panel 
whose decision would be binding. A spokesperson for the Canadian government said it would 
be "premature to speculate" about a NAFTA challenge and TransCanada offered no comment 
(but has considered a NAFTA challenge in the past). 
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T 0: i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-EPA-Acim"ln"lstrato"r"-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·; Deputy 
Administrator[62Percfasep-e:-!3.ob"73@-epa~·9avr-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·" 

Cc: Reynolds, Thomas[Reynolds.Thomas@epa.gov] 
From: Giles-AA, Cynthia 
Sent: Fri 4/18/2014 9:49:47 PM 
Subject: State Department Press Release on KXL 

Keystone XL Pipeline Project Review Process: 
Provision of More Time for Submission of Agency 
Views 

Media Note 

Office of the Spokesperson 

Washington, DC 

April18, 2014 

On April 18, 2014, the Department of State notified the eight federal agencies specified 
in Executive Order 13337 we will provide more time for the submission of their views on 
the proposed Keystone Pipeline Project. 

Agencies need additional time based on the uncertainty created by the on-going 
litigation in the Nebraska Supreme Court which could ultimately affect the pipeline route 
in that state. 

In addition, during this time we will review and appropriately consider the unprecedented 
number of new public comments, approximately 2.5 million, received during the public 
comment period that closed on March 7, 2014. 

The agency consultation process is not starting over. The process is ongoing, and the 
Department and relevant agencies are actively continuing their work in assessing the 
Permit application. 
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The Permit process will conclude once factors that have a significant impact on 
determining the national interest of the proposed project have been evaluated and 
appropriately reflected in the decision documents. The Department will give the 
agencies sufficient time to submit their views. 
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To: 
Cc: 
From: 
Sent: 
Subject: 

EPA-HQ-2015-004767 Interim 3 

Reynolds, Thomas[Reynolds.Thomas@epa.gov] 
Conger, Nick[Conger.Nick@epa.gov] 
Giles-AA, Cynthia 
Fri 4/18/2014 9:46:09 PM 
FW: State Department Press Release 

Keystone XL Pipeline Project Review Process: 
Provision of More Time for Submission of Agency 
Views 

Media Note 

Office of the Spokesperson 

Washington, DC 

April18, 2014 

On April 18, 2014, the Department of State notified the eight federal agencies specified 
in Executive Order 13337 we will provide more time for the submission of their views on 
the proposed Keystone Pipeline Project. 

Agencies need additional time based on the uncertainty created by the on-going 
litigation in the Nebraska Supreme Court which could ultimately affect the pipeline route 
in that state. 

In addition, during this time we will review and appropriately consider the unprecedented 
number of new public comments, approximately 2.5 million, received during the public 
comment period that closed on March 7, 2014. 

The agency consultation process is not starting over. The process is ongoing, and the 
Department and relevant agencies are actively continuing their work in assessing the 
Permit application. 

The Permit process will conclude once factors that have a significant impact on 
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determining the national interest of the proposed project have been evaluated and 
appropriately reflected in the decision documents. The Department will give the 
agencies sufficient time to submit their views. 
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To: Brooks, Phillip[Brooks.Phillip@epa.gov] 
Cc: Shinkman, Susan[Shinkman.Susan@epa.gov]; Starfield, 
Lawrence[Starfield. Lawrence@epa .gov] 
From: Giles-AA, Cynthia 
Sent: Mon 4/14/2014 4:25:15 PM 
Subject: FW: Air & Radiation Law News for April14, 2014 

From: Turley, Jennifer 
Sent: Monday, April 14, 2014 11:18 AM 
To: Allnutt, David; Anderson, Lea; Anderson, Steve; Aranda, Amber; Averback, Jonathan; 
Bennett, Karen; Bessette, Suzanne; Bogoshian, Matthew; Branning, Amy; Bunker, Byron; 
Chapman, Apple; Chester, Steven; Cozad, David; Crum, Lynda; Crystal, Roy; Davis, Julian; 
Dickinson, David; Dierker, Carl; Dolph, Becky; Doster, Brian; Dubey, Susmita; Dubois, Roland; 
Embrey, Patricia; Frey, Bert; Froikin, Sara; Giles-AA, Cynthia; Graham, Cheryl; Hannon, John; 
Harrison, Ben; Hoffman, Howard; Hogan, Stephanie; Holmes, Carol; Horowitz, Michael; lgoe, 
Sheila; lsales, Lydia; Jordan, Scott; Kaplan, Robert; Kataoka, Mark; Klepp, Robert; Knapp, 
Kristien; Lovett, Lauren; Mackey, Cyndy; Manners, Mary; Marks, Matthew; Matthews, Julie; 
McConkey, Diane; Mclean, Kevin; Moore, Bruce; Morgan, Jeanette; Moyer, Robert; Mulkey, 
Marcia; Muller, Sheldon; Murray, Suzanne; Niebling, William; Nguyen, Quoc; OECA-OCE-AED; 
Okoye, Winifred; Orlin, David; Pastorkovich, Anne-Marie; Prince, Michael; Rodman, Sonja; 
Rowland, John; Sagoff, Kendra; Schaaf, Eric; Schmidt, Lorie; Silverman, Steven; Smith, Kristi; 
Snyder, Doug; Srinivasan, Gautam; Stahle, Susan; Starfield, Lawrence; Stern, Allyn; Thrift, 
Mike; Tierney, Jan; Ting, Kaytrue; Tsirigotis, Peter; Versace, Paul; Vetter, Rick; Walker, Mike; 
Ward, W. Robert; Wilcox, Geoffrey; Williams, Brent; Williams, Melina; Williamson, Timothy; 
Zenick, Elliott; Wills, Jennifer; Conger, Nick; Blake, Wendy; Schramm, Daniel 
Subject: Air & Radiation Law News for April 14, 2014 
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Air Pollution 

The Environmental Protection Agency acted reasonably in retaining primary, health-based national 
ambient air quality standards for carbon monoxide that were first set in 1971, a federal court of appeals 
has ruled (Communities for a Better. .. 

Air Pollution 

A power industry advocacy group is asking the U.S. Supreme Court to review how the Environmental 
Protection Agency set the 2008 ozone air quality standard (Utility Air Regulatory Grp v. EPA, U.S., docket 
number unavailable, 4/10/14) .... 

Climate Change 

A House-passed bill to curtail the Environmental Protection Agency's authority to regulate greenhouse 
gas emissions from power plants "is a top priority" for Republicans if they gain control of the Senate in the 
fall elections, ... 

Climate Change 
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The Third Working Group of the Intergovernmental Panel on Climate Change concluded five days of talks 
in Berlin on April 11, seeking to identify pathways to reduce emissions sufficiently to avoid the biggest 
impacts of climate change .... 

Climate Change 

Sixteen Republican senators urged the Obama administration not to regulate methane emissions from the 
agriculture industry in an April 10 letter to the Environmental Protection Agency, Energy Department and 
Agriculture Department. The ... 

Climate Change 

Sen. David Vitter (R-La.) pressed the Environmental Protection Agency's top air pollution official to 
explain what role, if any, she may have played in setting a new figure on the social cost of carbon .... 

Energy 

Democratic Sens. Barbara Boxer (Calif.) and Sheldon Whitehouse (R.I.) called on the Obama 
administration to resist political pressure and fully consider the health impacts of the proposed Keystone 
XL oil pipeline before making a decision ... 

Energy 

The Senate Energy and Natural Resources Committee will hold a hearing in May on the Keystone XL 
pipeline and other energy infrastructure, a committee aide said in an April 11 e-mail to Bloomberg BNA. ... 

Energy 
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Senate Majority Leader Harry Reid (D-Nev.) said April 11 that he will bring to the floor legislation that 
would retroactively extend the production tax credit and a number of other expired energy tax incentives 
as well as energy-efficiency ... 

Energy 

The U.S. wind industry shed more than 30,000 jobs in 2013 because of uncertainty over the extension of 
a key tax credit used by the industry, according to a report by the American Wind Energy Association .... 

The U.S. Court of Appeals for the District of Columbia Circuit has rejected environmentalists' lawsuit 
challenging EPA's decision to retain and not strengthen its carbon monoxide (CO) national ambient air 
quality standards (NAAQS), deferring to the agency's conclusion that scientific evidence did not justify 
setting the stricter limits. 

EPA is evaluating why the actual number of facilities that have applied for greenhouse gas (GHG) permits 
is far below the estimates the agency used to justify elevating GHG permitting thresholds, and the results 
of the review could inform the agency's pending rulemaking that could lower the thresholds to require 
permits at more facilities. 

EPA has granted requests by the wood and paper sectors to add creosote-treated railroad ties to a 
categorical list of materials that can be burned for fuel in lightly regulated boilers rather than more strictly 
regulated incinerators, in addition to several other types of debris and other residuals it is adding to the list 
of "non-waste" fuels. 

000271 PST DeliverableOOOO 1892 



EPA-HQ-2015-004767 Interim 3 

Industry groups are split over environmentalists' call for a federal appeals court to remand EPA's package 
of combustion air rules to force an overhaul of ... 

EPA says less than one-quarter of coal-fired power plants subject to the agency's mercury and air toxics 
standard (MATS) have applied for compliance deadline extensions ... 

AIR POLLUTION: 

Electric utilities seek Supreme Court review of EPA ozone standards 

Daniel Lippman, E&E reporter 

Published: Friday, April11, 2014 

Electric utilities yesterday asked the Supreme Court to review U.S. EPA's 2008 air standards for ozone, 
arguing that last year's ruling upholding them ignored key parts of the Clean Air Act and granted the 
agency too much discretion in setting the limits. 

EPA in 1997 set the ozone standard at 80 parts per billion, but in 2008, after being prodded by 
environmental groups and others, EPA lowered the standard to 75 parts per billion. The new limits 
provide greater health protections while imposing new compliance costs on power plants and other 
emitters. 

Last July, the U.S. Court of Appeals for the District of Columbia Circuit upheld EPA's ozone limit but 
ordered a review of the public welfare part of the standard July 23, 2013). 

Ozone is a major component of smog and can pose significant health and respiratory threats to 
vulnerable populations such as children and pregnant women. 

Electric utilities, states and environmental groups all sued after EPA's action in 2008. Some argued for a 
lower standard, while utilities contended that EPA didn't have the authority to lower the limit, given what 
they saw as a lack of conclusive evidence showing that 80 ppb was insufficient to protect public health. 

In the Supreme Court petition, the Utility Air Regulatory Group (UARG), an industry group, is calling for 
the 2008 standard to be declared illegitimate. The group argues that EPA's administrator is changing 
policies like the ozone standard "with no greater explanation" on similar risks that are "more (or less) 
certain than in the past." 
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UARG is seeking to make it more difficult for EPA to lower standards for ozone. They say EPA must have 
more conclusive scientific proof that a reduction is necessary to fulfill the Clean Air Act's requirement for 
an "adequate margin of safety." 

EPA is required to review six major pollutants every five years to take into consideration new scientific 
and medical evidence. In 2008, a clean air scientific advisory board recommended that the standard be 
set between 60 and 70 ppb, but the EPA administrator at the time, Stephen Johnson, overruled them. 

That committee is now working on another update to the ozone levels, which it plans to submit to the EPA 
administrator sometime over the next several months. EPA has indicated it is considering setting a 
standard as low as 60 ppb Feb. 3). 

Referring to the 2001 ruling in Whitman v. American Trucking Associations, the industry group argues in 
the petition that Supreme Court decisions hold that EPA decisions have to "be driven by scientific findings 
that support drawing a precise line separating over-regulation from under-regulation." 

The Supreme Court said in that ruling that EPA has to set air quality standards "at the level that is ... not 
lower or higher than necessary." 

Public health advocates were quick to criticize the petition. 

"Electric power companies want to kill the already weak smog standard set by the Bush administration in 
2008," said Frank O'Donnell, president of Clean Air Watch. "This is just the latest manifestation of an all
out corporate campaign to block efforts to reduce smog-forming pollutants." 

It takes the votes of four justices to grant review of a case. The court will likely consider UARG's petition 
this fall. 

AIR POLLUTION: 

Appeals court rejects greens' bid for more stringent CO standard 

Jeremy P. Jacobs, E&E reporter 

Published: Friday, April11, 2014 

A federal appeals court today rejected a challenge from environmental groups seeking to force U.S. EPA 
to set more stringent air standards for carbon monoxide. 

The U.S. Court of Appeals for the District of Columbia Circuit unanimously ruled that EPA "acted 
reasonably" in choosing not to update its primary carbon monoxide standard --which is supposed to 
protect human health -- and held that environmental groups had failed to show how they were injured by 
EPA's not adopting a secondary standard for the welfare of animals, the environment and climate. 

Communities for a Better Environment, a California-based nonprofit, WildEarth Guardians and others had 
argued that EPA had ignored a growing body of science that carbon monoxide emitted from tailpipes 
poses a significant health risk. 

But Judge Brett Kavanaugh said they failed to convince the three-judge panel that EPA acted arbitrarily 
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and capriciously. 

"We have considered all of petitioners' challenges to EPA's decision to retain the extant primary 
standards," Kavanaugh, a Republican appointee, wrote. "We find none of petitioners' arguments 
persuasive." 

EPA hasn't updated the primary National Ambient Air Quality Standard, or NAAQS, for carbon monoxide 
in more than four decades. In 1985, the agency revoked the secondary standard and has not 
promulgated one since, deciding in 2011 to leave the standards as they were. 

Kavanaugh also noted that when setting scientific standards, the court is bound by precedent to give EPA 
the benefit of the doubt. 

"As a general matter, we grant significant deference in setting the NAAQS," Kavanaugh said. 

The primary standard is currently 9 parts per million averaged over an eight-hour period, or a one-hour 
average of 35 parts per million. The environmental groups contended that epidemiological studies 
showed that level of carbon monoxide in the area correlated with harmful health effects. 

But Kavanaugh and the court sided with EPA's rejection of that argument. 

"As EPA reasonably explained, the modeling programs used in the epidemiological studies did not rule 
out the possibility that another pollutant was causing the adverse health effects observed in the studies." 

With regard to the secondary standard, the panel held that the environmental groups failed to prove how 
they, or the climate, were injured by the lack of a secondary NAAQS. 

They "have not presented a sufficient showing that carbon monoxide emissions in the United States -- at 
the level allowed by EPA-- will worsen global warming as compared to what would happen if EPA set the 
secondary standards in accordance with the law as petitioners see it," Kavanaugh wrote. 

Kavanaugh was joined on the panel by Judge Janice Rogers Brown and Senior Judge Stephen Williams, 
both also Republican appointees to the bench. 

CLIMATE: 

Vitter demands answers from McCabe on social cost of carbon 

Jean Chemnick, E&E reporter 

Published: Friday, April11, 2014 

Sen. David Vitter (R-La.) today quizzed President Obama's pick for U.S. EPA air chief on her contribution 
to the administration's revision last year of its estimate for the social cost of carbon. 

Vitter asked acting Assistant Administrator for Air and Radiation Janet McCabe in a for details about 
the working group's methods for arriving at the new estimate that carbon dioxide costs society $37 per ton 
emitted -- a figure that has already appeared in the cost-benefit analyses for several EPA rulemakings. 
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Critics, including Vitter, who serves as top Republican on the Senate Environment and Public Works 
Committee, have said that the interagency working group process that led to the sec revision last May, 
was shrouded in mystery. The group increased its estimate for the economic and health costs of C02 
from a $24 to $37 in 2015. 

The administration has named the 12 agencies that were represented on the panel, and it used publicly 
available models. But critics have demanded the names and titles of all involved in the process, a request 
Vitter reiterated in today's letter. And he asked McCabe whether she participated in the deliberations and 
whether she signed off on the result. 

Vitter raised the issue earlier this week during McCabe's confirmation hearing before the committee, 
where he charged the administration with pursuing a "haphazard" process in crafting the estimate. 

sec estimates are "of great significance not only because they are used frequently to justify costly and 
controversial regulations, but also because the specific participants with any level of involvement in the 
process behind developing the estimates have been kept completely anonymous," he said in today's 
letter. 

CLIMATE: 

Senate GOP launches pre-emptive strike on livestock emissions 

Jean Chemnick, E&E reporter 

Published: Friday, April11, 2014 

Senate Republicans last night launched a pre-emptive strike against any plans to regulate methane 
emissions from livestock-- despite assurances from the Obama administration that it does not plan to do 
SO. 

Sens. John Thune (S.D.), Mike Johanns (Neb.) and 14 of their GOP colleagues released a to the 
heads of U.S. EPA and the Energy and Agriculture departments, asking them to "stop pursuing 
regulations on livestock emissions." 

The letter stated that the agencies are mulling rules that would cost medium-sized dairy farms up to 
$22,000 and medium-sized cattle farms up to $27,000 annually. 

"Federal regulations of [greenhouse gases] in the agriculture sector would have detrimental implications 
on livestock operations across the country," the letter says. 

"These sorts of top-down regulations are not only absurd, but they create a tremendous burden for the 
industry," said Johanns, a former Agriculture secretary under President George W. Bush. "Agencies 
should work with Congress and the ag industry to develop manageable strategies to achieve our mutual 
goal of caring for our environment rather than trying to regulate them into oblivion." 

The senators say in the letter that their concern stems from the March 28 methane guidance released by 
the White House, which holds out the possibility of new or tighter EPA rules for oil and gas systems and 
for landfills. But while EPA estimates that agriculture accounts for about 28 percent of human-caused 
methane emissions, the guidance specifies that agency efforts to curb those emissions will be incentive
based and voluntary. 
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USDA, EPA and DOE are tasked with releasing a "Biogas Roadmap" in June, "outlining voluntary 
strategies to accelerate adoption of methane digesters and other cost-effective technologies to reduce 
U.S. dairy sector greenhouse gas emissions by 25 percent by 2020." The digesters, which are costly, 
would turn methane-emitting manure into biogas energy. 

"USDA and EPA will also continue to support biodigester technology deployment by providing financial 
and technical assistance through voluntary programs," the methane blueprint states. 

EPA and other agencies have avoided using regulation to tackle heat-trapping emissions from agriculture 
in the past, exempting the sector from Clean Air Act rules that target major emitters through the so-called 
tailoring rule and other actions. 

But Johanns spokesman Nick Simpson said the letter was precautionary. "It's an ounce of prevention 
approach to discourage costly regs before they are enacted, and encourage a more cooperative 
approach with the ag industry," he said. 

The National Farmers Union, which supported legislation in 2009 and 2010 to cap non-farm C02 
emissions, released a statement last month supporting the methane guidance expressly because it 
seemed to rule out regulatory action. 

"NFU is pleased that the administration's strategy to reduce methane emissions recognizes that farmers 
and ranchers are important partners in the effort to solve our nation's climate challenges," said Senior 
Vice President of Programs Chandler Goule. 

He agreed that methane digesters are promising and underutilized. "The strategy's voluntary on-farm 
methane reduction opportunities, supported by financial and technical assistance, will add to farmers' 
bottom lines and support rural economies while reducing greenhouse gas emissions," he said. 

ELECTRIC VEHICLES: 

Tesla placing bets on foreign growth as U.S. sales show signs of 
slowing 

Published: Friday, April11, 2014 

Electric car maker Tesla Motors Inc. is kicking off sales in China this month, even as critics at home say 
the auto company needs to produce a cheaper vehicle that will attract interest from average drivers. 

The company's co-founder, Elon Musk, plans to travel to China to personally deliver the first vehicles, 
said Simon Sproule, Tesla's vice president of marketing and communications. 

Musk said earlier this year that sales in China may match the company's U.S. sales as soon as next year. 
The company is hoping to boost production of the ModelS sedan by 56 percent this year and plans to 
expand in Europe, as well (Ohnsman/Chang, April10). 

Ultimately, though, some analysts think the car company may need to expand beyond its luxury roots to 
capture a larger share of the market. 

Tesla sold about 1,600 ModelS sedans in the United States in March, a slight increase from the same 
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month a year earlier, according to AutoData Corp. The vehicle's base price is about $71,000. 

"We believe that ModelS demand in the U.S. has plateaued," said Brian Johnson, an analyst with 
Barclays Capital. 

Thilo Koslowski, an analyst with Gartner Inc., said a planned new vehicle from the company is expected 
to cost less than $40,000, but it's still a few years from release. By then, other automakers may have their 
own vehicles ready at that price point, Koslowski said (Jerry Hirsch, April 8). -- SP 

FINANCE: 

Anti-apartheid leader calls for boycott of fossil fuel industry 

Published: Friday, April11, 2014 

Archbishop Desmond Tutu yesterday called for a boycott of the fossil fuel industry similar to economic 
and moral campaigns that were used to fight apartheid in South Africa. 

Tutu, the legendary anti-apartheid leader and Nobel Peace Prize winner, joined other climate change 
activists in support of recommendations outlined in a leaked draft of the Intergovernmental Panel on 
Climate Change report due out Sunday calling for a dramatic cut in fossil fuel investment. 

"People of conscience need to break their ties with corporations financing the injustice of climate change," 
he wrote in an for the London Guardian. "It is clear [the companies] are not simply going to give up; 
they stand to make too much money." 

Tutu said investors should drop their fossil fuel stocks and people should "boycott events, sports teams 
and media programming sponsored by fossil-fuel energy companies" as a way to combat the growing 
threat of climate change. 

The IPCC report states that investment in fossil fuels must drop by tens of billions of dollars a year in 
order to stave off dangerous levels of global warming (Damian Carrington, April1 0). --
DTB 

NUCLEAR ENERGY: 

Westinghouse reaches fuel deal with Ukraine 

Published: Friday, April11, 2014 

Westinghouse Electric Co. said today that it has extended an agreement with Ukraine's largest nuclear 
power plant operator, state-owned Energoatom, to fuel its plants until 2020. 

The deal will allow Westinghouse to supply fuel for 15 nuclear reactors that generate half the country's 
electricity, decreasing the nation's dependence on Russian energy. 

Russia raised natural gas prices by 80 percent and has threatened to cut off supplies over political 
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disputes between the two nations. That has prompted the Ukrainian government to look elsewhere to 
secure its energy needs. 

The deal was a "milestone" for Ukraine and the company, said Westinghouse Vice President Mike Kirst 
(Roman Olearchyk, April 11 ). -- SP 

Averting a climate catastrophe won't be cheap, but it will be affordable as long as countries act urgently to set the 
wheels of a low-carbon transition into motion, the United Nations declared yesterday. 

Quantifying how resilient a city is to climate change and its attendant threats can be difficult, but a London-based 
property company might have performed the most comprehensive analysis to date. 
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The new thermostats are actually armaments in a battle among corporations to control the home's operating system. 
Whoever wins, it is likely that the thermostat and the energy data tied to it will become much easier to use, and even 
sexy. The consequences for power companies and for energy use could be profound. 

HOUSTON --Are the supermajors too big for their own good? 
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To: 
From: 

Bromm, Susan[Bromm.Susan@epa.gov]; Rader, Cliff[Rader.Ciiff@epa.gov] 
Giles-AA, Cynthia 

Sent: Fri 4/11/2014 6:55:48 PM 
Subject: FW: Air & Radiation Law News for April11, 2014 

From: Turley, Jennifer 
Sent: Friday, April 11, 2014 10:37 AM 
To: Allnutt, David; Anderson, Lea; Anderson, Steve; Aranda, Amber; Averback, Jonathan; 
Bennett, Karen; Bessette, Suzanne; Bogoshian, Matthew; Branning, Amy; Bunker, Byron; 
Chapman, Apple; Chester, Steven; Cozad, David; Crum, Lynda; Crystal, Roy; Davis, Julian; 
Dickinson, David; Dierker, Carl; Dolph, Becky; Doster, Brian; Dubey, Susmita; Dubois, Roland; 
Embrey, Patricia; Frey, Bert; Froikin, Sara; Giles-AA, Cynthia; Graham, Cheryl; Hannon, John; 
Harrison, Ben; Hoffman, Howard; Hogan, Stephanie; Holmes, Carol; Horowitz, Michael; lgoe, 
Sheila; lsales, Lydia; Jordan, Scott; Kaplan, Robert; Kataoka, Mark; Klepp, Robert; Knapp, 
Kristien; Lovett, Lauren; Mackey, Cyndy; Manners, Mary; Marks, Matthew; Matthews, Julie; 
McConkey, Diane; Mclean, Kevin; Moore, Bruce; Morgan, Jeanette; Moyer, Robert; Mulkey, 
Marcia; Muller, Sheldon; Murray, Suzanne; Niebling, William; Nguyen, Quoc; OECA-OCE-AED; 
Okoye, Winifred; Orlin, David; Pastorkovich, Anne-Marie; Prince, Michael; Rodman, Sonja; 
Rowland, John; Sagoff, Kendra; Schaaf, Eric; Schmidt, Lorie; Silverman, Steven; Smith, Kristi; 
Snyder, Doug; Srinivasan, Gautam; Stahle, Susan; Starfield, Lawrence; Stern, Allyn; Thrift, 
Mike; Tierney, Jan; Ting, Kaytrue; Tsirigotis, Peter; Versace, Paul; Vetter, Rick; Walker, Mike; 
Ward, W. Robert; Wilcox, Geoffrey; Williams, Brent; Williams, Melina; Williamson, Timothy; 
Zenick, Elliott; Wills, Jennifer; Conger, Nick; Blake, Wendy; Schramm, Daniel 
Subject: Air & Radiation Law News for April 11, 2014 
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Climate Change 

An international group of researchers is trying to understand "forces of disruption," such as Tesla Motors 
Inc., Nest and Opower, and figure out how they can support the transition to a low-carbon economy, the 
group's director. .. 

Climate Change 

Congress is on the verge of moving forward on a "significant piece" of climate-change legislation as early 
as 2015 in response to looming Environmental Protection Agency rules to curb power plant carbon 
pollution, Sen. Sheldon Whitehouse ... 

Energy 

President Barack Obama ought to decide by May 31 whether to approve the Keystone XL pipeline, 11 
Senate Democrats said in an April 1 0 letter. ... 

Energy 

The renewable fuel standard has been a "well intentioned flop" and the corn-based ethanol blending 
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mandate should be repealed, Rep. Peter Welch (D-Vt.) said .... 

Energy 

Senate energy efficiency legislation backed by companies such as the Dow Chemical Co. and investor
owned utility National Grid could be brought back to the floor in May, the legislation's sponsor said April 
10, citing talks with Democratic ... 

Energy 

Allowing biodiesel producers to separate and sell renewable fuel credits creates opportunities for fraud in 
the renewable identification number market, petroleum groups told the Environmental Protection Agency 
and White House during ... 

Energy 

The Federal Energy Regulatory Commission is taking steps to better protect sensitive information 
regarding electric grid security following an "emergency alert" by the Department of Energy inspector 
general, FERC Acting Chairman ... 

Energy 

The Washington Department of Ecology and the city of Hoquiam, Wash., began receiving comments April 
10 to determine the scoping of environmental impact statements for two independent proposals to expand 
bulk-storage terminals .... 

Natural Resources 
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The Interior Department released April 10 a strategy to offset land and resource impacts of oil and gas, 
mining, roads, pipelines and other large development projects through "landscape-level" planning .... 

Radioactive Waste 

Senate appropriators will include language authorizing the Energy Department to develop interim nuclear 
waste storage sites as part of a fiscal year 2015 energy and water spending bill, Sen. Dianne Feinstein (D
Calif.) told Bloomberg BNA. .. 

Taxes 

China will speed up the development of environmental tax legislation that could penalize heavy polluters 
to help the central government pay for programs to address air, soil and water pollution, said a report 
from the State Council, China's ... 

Despite a series of failed attempts by industry groups to reverse EPA's national ambient air quality 
standards (NAAQS), power plant operators are urging the Supreme Court to reverse an appellate ruling 
that upheld the agency's Bush-era decision to strengthen its ozone standard, alleging the ruling is at odds 
with a years-old high court test for how to set NAAQS. 

State regulators are generally supporting EPA requests to increase grant funding for states to implement 
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federal environmental programs in fiscal year 2015 but in testimony to House appropriators they urged 
lawmakers to limit agency requests to earmark some of the funds for high-priority greenhouse gas (GHG) 
and nutrient reduction programs. 

EPA has published the final Clean Air Act permit for a proposed natural gas-fired plant in Texas, starting a 
60-day clock for environmentalists and others ... 

AIR POLLUTION: 

Advocate urges House appropriators to boost state, local grants 

Daniel Lippman, E&E reporter 

Published: Thursday, April10, 2014 

The Obama administration's budget request for clean air programs shortchanges states at a time of 
growing responsibility for regulating emissions, a leading clean air advocate told House appropriators 
today. 

The proposed budget for fiscal 2015 includes $243.2 million for state and local air quality grants. That 
would be an increase of $15 million over current levels. 

But within the request, President Obama asks for a $24.3 million increase in funding for greenhouse gas 
programs while asking for a cut of $9.3 million for "core" air programs that aim to reduce pollutants like 
sulfur dioxide, nitrogen oxides and particulate matter. 

"State and local air quality agencies have struggled with insufficient resources for many years," said Bill 
Becker, executive director of the National Association of Clean Air Agencies (NACAA). He said thousands 
of Americans die or get sick from air pollution every year, although the nation's air has been getting 
cleaner for several decades. 

"While the Clean Air Act envisioned the federal government providing grants for up to 60 percent of the 
cost of state and local air programs, the truth is that it provides only 25 percent, while state and local 
agencies provide the remaining 75 percent." 

He told the House Appropriations Subcommittee on Interior, Environment and Related Agencies that state 
and local air officials lack "sufficient resources" to properly implement the Clean Air Act. Becker spoke at 
an annual public witness hearing where advocates of different programs related to the subcommittee's 
purview pleaded for dollars. 
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Given that the House is controlled by Republicans, many of them eager to display their fiscal rectitude to 
voters back home, it's unclear how effective any of these pleas for money will be. 

But that didn't deter advocates from organizations including the American Alliance of Museums, 
Wilderness Land Trust and Everglades Foundation from asking for their programs to be given priority in 
the budget scramble. 

Becker said an NACAA study found that there was an annual shortfall of $550 million in federal grants for 
state and local air quality programs. While he acknowledged that it is unrealistic for the budget to be 
vastly increased, his association urged the House Appropriations subcommittee to add $35 million to the 
clean air programs over Obama's request. Becker also asked for more flexibility for states to allocate the 
federal money they get for air. 

"While we understand Congress is not able to provide increases of that magnitude, even the modest 
increases we are requesting will help," he said. 

CLIMATE: 

Whitehouse challenges corporate allies to move the ball on warming 
legislation 

Jean Chemnick, E&E reporter 

Published: Thursday, April10, 2014 

One of Congress' most vocal climate advocates today appealed to like-minded corporations to balance 
the influence and capital that anti-regulatory companies have spent fanning the flames of climate 
skepticism. 

Speaking at a Capitol Hill briefing with pro-climate action companies co-hosted by the umbrella 
organization Ceres, Sen. Sheldon Whitehouse (D-R.I.) reiterated that he believes legislation to price 
carbon dioxide emissions is "tantalizingly close"-- and perhaps possible as soon as next year. But well
heeled industry groups that have opposed action --he mentioned the fossil fuels industry and the U.S. 
Chamber of Commerce -- have created the illusion that corporate America is a behemoth opposed to any 
climate change regulation, he said. 

In January, the U.S. Chamber partnered with the National Association of Manufacturers and others on a 
new coordinated campaign to oppose U.S. EPA climate rules. 

Companies from a variety of sectors have acknowledged that human-caused climate change is occurring 
and are incorporating that expectation into their practices, Whitehouse noted. Some have even called for 
carbon legislation. 

"But the corporate message hasn't sunk through," he said. "It's a murmur-- many voices are saying the 
same thing, but because it's not being said together, it doesn't come through clearly." 

He called on the companies to "make the murmur into a message" that would grab his colleagues' 
attention. 

Whitehouse and Rep. Henry Waxman (D-Calif.), his co-chairman on the Bicameral Task Force on Climate 
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Change, heard from five companies that touted their efforts to curb company emissions and harden their 
operations against climate change. The briefing marked the first anniversary of a "climate declaration" 
signed by 750 companies calling for climate legislation. 

Letitia Webster, global director of corporate sustainability for outdoor apparel company VF Corp., said 
climate change topped its customers' list of concerns. A major consumer of cotton, VF is taking steps to 
improve the sustainability of the supply chain, she said. She also made a pitch for carbon legislation and 
a permanent renewable energy tax credit. 

Rob Olson, chief financial officer of lkea US, announced the company's investment in a new Hoopeston, 
Ill., wind farm. The company has a goal of relying on renewable energy for two-thirds of its power, he 
said. 

Colin Dyer, president and CEO of commercial real estate company Jones Lang LaSalle, discussed ways 
to improve building efficiency, including through government action. Kevin Rabinovich, director of global 
sustainability for Mars Inc., the chocolate maker, said his company had mapped the genome of cocoa 
and released it into the public domain in hopes of finding more drought-resistant strains of the vital crop. 
Amy Hargraves, director of corporate responsibility and sustainability for Sprint Communications Inc., 
made a pitch for good corporate citizenship. 

But Hargraves, whose company is based in Kansas, said that climate change is rarely a topic raised 
during meetings about the company's sustainability practices. 

"We've tried to change the dialogue a little bit away from the climate issue because it has so much 
baggage on it, and instead just talk about the business benefits," she said. 

But Whitehouse said that internal efforts by companies will only go so far toward addressing warming. 

"It doesn't support the next step, which is: How do you break through this little ring of denial that a very 
small subset of the corporate community has erected around Washington, D.C., very inconsistently with 
the views and experience of the great majority of the corporate community?" he said. 

Whitehouse has said that EPA's existing power plant guidance that will be proposed later this spring may 
be a turning point for corporate interest in a carbon price. Faced with a new obligation to limit emissions, 
he argues, large utilities will demand economy wide legislation that would share responsibility. 

But while the agency has said little about the proposal it must release early in June, officials have assured 
stakeholders that it will be cost-effective and will not require today's power fleet to retrofit with carbon 
capture and sequestration technology. 

The rule is currently undergoing interagency review at the White House. 

COAL: 

DOE, Tampa Electric launch C02-capture project at Fla. power plant 

Manuel Quinones, E&E reporter 

Published: Thursday, April10, 2014 
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The Department of Energy announced the start yesterday of a pilot project near Tampa, Fla., that would 
reduce coal pollutants and capture carbon dioxide emissions. 

DOE and its partner, Tampa Electric Co., aim to demonstrate a technology called warm gas cleanup at 
the utility's Polk Power Station's coal gasification unit. 

Coal gasification involves turning coal into gas and removing pollutants before burning it for electricity. 
The idea behind the pilot is to remove as many pollutants as possible and capture C02 emissions. 

DOE clean coal chief Julio Friedmann said the demonstration "is a major step forward in the effort to 
develop and deploy our coal resources in the cleanest way possible." 

The Polk Power Station houses the country's first coal integrated gasification combined cycle (IGCC) 
plant and one of the few in the world. 

Last year, Duke Energy Corp. began operating the Edwardsport Generating Station IGCC plant in 
Indiana. And Southern Co.'s Kemper plant in Mississippi will be an IGCC facility with carbon capture. 

Kemper is often touted as a model for coal industry survival in what policymakers call a carbon
constrained world. And Friedmann's goal at DOE is to make such projects even cleaner and more 
commercially viable. 

"This partnership between the department and Tampa Electric represents our commitment to fostering 
the next generation of carbon capture technologies that drive down costs, increase efficiency and help 
ensure a sustainable future for America's energy supply," he said. 

DOE spent $168 million in stimulus funds on the Tampa pilot. Friedmann added, "Fossil fuels will be a 
major part of America's energy supply for decades to come-- and today's demonstration." 

The idea of promoting clean coal technology is unpopular with some environmental groups. Today, for 
example, the Sierra Club released a report calling for the Obama administration's Climate Action Plan to 
forsake fossil fuels. 

"Global carbon pollution must be drastically reduced in order to avoid passing the tipping point of 3.6 
degrees Fahrenheit in the next 15 year," it says. "This means quickly moving away from oil, gas and coal 
to embrace clean, renewable energy such as solar and wind power." 

In February, Peabody Energy Corp., the largest U.S. coal mining company, launched a campaign to 
promote coal as a way to reduce global energy poverty and also tout efforts at making the fuel cleaner 
'=="--~~-=· Feb. 26). 

The World Wildlife Fund filed a complaint today in Belgium against an ad for the Peabody campaign, 
calling it false advertising. 

FUEL EFFICIENCY: 

Toyota to apply hybrid engine technology to conventional cars 

Published: Thursday, April10, 2014 
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Toyota Motor Corp. said today it will expand a line of fuel-efficient engines first developed in hybrid 
vehicles to 14 models this year and next year. 

Hybrids such as the Toyota Prius and Ford Fusion use the technology to alternate between an electric 
motor and a gas engine. It's fairly rare in purely gas-powered vehicles, but Toyota said even conventional 
vehicles should see 10 percent better fuel efficiency through the technology. 

The automaker said the engine, which uses a process called the Atkinson cycle, should be more efficient 
without sacrificing engine power. 

The new engines are "the future direction of Toyota engine development," spokesman Brian Lyons said 
(Yuri Kageyama, April10). -- SP 

AIR POLLUTION: 

Calif. city calls Sriracha factory a public nuisance 

Published: Thursday, April10, 2014 

A city in Southern California has turned up the heat on a Sriracha hot sauce factory, declaring it a public 
nuisance and giving it 90 days to stop the spicy smells that resulted in a slew of complaints from residents 
last fall. 

The decision by Irwindale's City Council means officials will be able to go into the factory and make 
changes if the odors continue past the deadline. 

After taking air samples from inside the plant, the South Coast Air Quality Management District recently 
reported that Huy Fong Foods Inc., the company that makes the hot sauce, is making progress. 

John Tate, a lawyer representing the hot sauce company, said it was working on its filtration system. He 
said the public nuisance declaration was "the city flexing its muscle and thumbing Huy Fong in the eye." 

The city sued Huy Fong Foods in October last year after residents said fumes released from the grinding 
of hot chili peppers stung their eyes and produced coughing fits and headaches Oct. 29, 
2013; April10). -- JL 

CHINA: 

Artist sells jar of clean French air for $860 to protest pollution 

Published: Thursday, April10, 2014 

A Chinese artist has drawn attention to China's stifling smog by selling a jar of clean mountain air he 
collected on a business trip to southern France. 

Beijing artist Liang Kegang said the jar of air from Provence, auctioned off for $860, was a form of artistic 
protest against the air pollution plaguing Beijing and other Chinese cities. 
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"Air should be the most valueless commodity, free to breathe for" anyone, Kegang said. "This is my way 
to question China's foul air and express my dissatisfaction." 

Kegang's stunt followed comments by Chinese President Xi Jinping, who joked last month that leaders in 
pristine Guizhou province should sell air to visitors. Within days, tourism officials unveiled plans to sell 
canned air as souvenirs April10). 

However, China is also taking more serious steps to address the problem. 

The Environment Ministry today announced the results of a three-month study that found 1 ,888 industrial 
businesses violated pollution guidelines. 

The ministry has gone after companies that fail to comply with air standards or provide false emissions 
data to avoid penalties. The government said it expects to spend $6.4 billion on air monitoring between 
2011 and 2015 (David Stanway, April 1 0). --DB 

REGULATION: 

C2ES senior fellow Aarons discusses compliance options for states 
on existing source rule 

Published: Thursday, April10, 2014 

As the Office of Management and Budget reviews U.S. EPA's draft rule for existing power plants, how 
might the agency build flexibility for states into its proposal? During today's On Point, Kyle Aarons, a 
senior fellow at the Center for Climate and Energy Solutions, discusses current state programs that could 
fit into a federal rule. He also weighs in on the possible role of the debate over the social cost of carbon in 
the response to the existing source proposal. 

Faced with uncertain domestic markets and mounting regulatory pressures over pollution at home, the U.S. coal 
industry is shifting its focus to some of the poorest nations of the world, where it argues coal should be a primary 
antidote to global energy poverty. 

World Bank President Jim Kim yesterday put climate change at the center of the fight against extreme poverty, part of 
an effort since he began his tenure to link the two looming global problems. 
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A senior White House security official yesterday down played conclusions of a confidential study last year by the 
Federal Energy Regulatory Commission warning that attacks on a handful of high-voltage substations could cause 
cascading power outages across the United States. 
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Pollins, Mark[Pollins.Mark@epa.gov] 
Shinkman, Susan[Shinkman.Susan@epa.gov] 
Giles-AA, Cynthia 
Tue 4/8/2014 4:59:31 PM 
FW: Water Law News for April8, 2014 

From: Turley, Jennifer 
Sent: Tuesday, April 08, 2014 10:51 AM 
To: Allnutt, David; Bogoshian, Matthew; Brown, Samuel; Chester, Steven; Cozad, David; 
Dierker, Carl; Dolph, Becky; Field, Stephen; Frankenthaler, Douglas; Frey, Bert; Gable, Kelly; 
Giles-AA, Cynthia; Harrison, Ben; Helwig, Amanda; lsales, Lydia; Jackson, Brooke-Sidney; 
Kaplan, Robert; Mackey, Cyndy; Michaud, John; Morgan, Jeanette; Moyer, Robert; Mulkey, 
Marcia; Muller, Sheldon; Murray, Suzanne; Nalven, Heidi; Rodrigues, Cecil; Schaaf, Eric; 
Shapiro, Mike; Shepherdson, Melanie; Siegal, Tod; Starfield, Lawrence; Stern, Allyn; Theis, 
Joseph; Wade, Alexis; Walker, Mike; Ward, W. Robert; Yager, Scott; OGC WLO; Conger, Nick; 
Schramm, Daniel 
Subject: Water Law News for April 8, 2014 
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Drilling 

Revised and expanded state regulations for hydraulic fracturing have been approved by the Alaska Oil 
and Gas Conservation Commission and will be forwarded soon to the state's law department for review 
and then to the lieutenant governor. .. 

Drinking Water 

A new priority at the Environmental Protection Agency's drinking water office is to study the bacterium 
legionella and develop guidance on how to control it, an agency official said April 7 .... 

Endangered Species 

A coalition of environmental, fishing and other advocacy groups has asked the U.S. Department of 
Interior and California agencies to halt rollbacks of environmental protections in the San Francisco Bay
Sacramento-San Joaquin River Delta ... 

Mining 

Nine environmental groups urged a federal court to reconsider claims it earlier deemed moot that the 
Interior Department violated the National Environmental Policy Act (NEPA) and administrative law in 
development of a rule to protect streams ... 

Mining 

Rio Tinto Pic will divest its 19.1 percent stake in Northern Dynasty Minerals Ltd., the company that has 
proposed the large open-pit Pebble Mine in southwest Alaska, after concluding the gold and copper mine 
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does not fit with the company's ... 

Mining 

The U.S. Supreme Court denied April 7 a petition by a private outdoor recreation club to review whether 
federal agencies were obligated to issue a Clean Water Act discharge permit to a planned copper and 
nickel mine in Michigan (Huron Mountain ... 

Water Pollution 

The proposed "waters of the United States" rule was prompted by the lack of clarity over which waters 
and wetlands are protected under the Clean Water Act, which in turn has made enforcement difficult, the 
acting head of the Environmental. .. 

Water Pollution 

Draft legislation that would require the Environmental Protection Agency to modify water quality standards 
and permit limits for sanitary sewer systems during heavy rains is still waiting to be introduced, an official 
with the group that. .. 

Water Pollution 

The West Virginia Department of Environmental Protection isn't authorized to indefinitely suspend 
selenium water quality requirements for mining permits, but it may do so temporarily, a federal judge has 
ruled (Ohio Valley Environmental. .. 

Water Resources 
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California needs to take immediate and bold action to protect its groundwater resources, the Association 
of California Water Agencies said April 7 in recommending a series of legislative and administrative 
changes for the state to consider. ... 

Water Resources 

Environmental Protection Agency Administrator Gina McCarthy called on the nation's water utility 
managers and state and local officials to prepare the water infrastructure to deal with a "new norm" 
represented by changing ... 

Water Resources 

Sen. Dianne Feinstein (D-Calif.) has introduced revised legislation to address severe drought conditions 
in the Western U.S. that removes direct spending from the proposal in hopes of boosting the bill's odds of 
passage out of the Senate .... 

Wetlands 

A panel of scientists plans to reiterate that the Environmental Protection Agency "explicitly address," in a 
draft study, the cumulative and aggregate impacts and functions streams and isolated wetlands have on 
downstream waters .... 

The S.S. Badger, the last coal-fired passenger ship in the U.S., should be held strictly to the terms of a 
consent decree that requires it to stop dumping coal ash into Lake Michigan by the end of the 2014 
season or shut down, Sen. Dick Durbin (D-111.) ... 
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Inside EPA's Risk Policy Report, 04/08/2014 

Industry and other critics of EPA's recently released proposal for clarifying the reach of the Clean Water 
Act (CWA) say the measure appears likely to overcome "facial" challenges alleging constitutional or 
statutory violations, but they say that legal uncertainty about the definition of a host of key terms will likely 
drive site-specific, as-applied challenges. 

A group of GOP senators is urging EPA to codify the narrow test crafted by Supreme Court Justice 
Anton in Scalia for determining whether waters are subject to the Clean Water Act (CWA) as it crafts a 
rule clarifying which waters are jurisdictional, in addition to the broader test advanced by Justice Anthony 
Kennedy that EPA is proposing to adopt. 

A North Carolina farm is asking a federal district court to block state regulators from permitting air 
emissions from livestock operations under the Clean Water Act (CWA), opening a new legal front on the 
issue just as a landmark appellate case that had been expected to test the issue is delayed as the court 
grapples with procedural questions. 

BRISTOL BAY: 

Rio Tinto gives up on Pebble 

Manuel Quinones, E&E reporter 
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Published: Monday, April 7, 2014 

Mining giant Rio Tinto PLC has decided to give up its roughly 19 percent stake in Northern Dynasty 
Minerals Ltd., the parent company of the controversial Pebble copper and gold mine planned for 
southwestern Alaska. 

Today Rio Tinto issued a statement saying that the Pebble project, which could become one of the 
world's largest mines, "did not fit" with the company's strategy. 

As a result the company will hand over its shares to two Alaska charities --the Alaska Community 
Foundation to help with educational and vocational training, and the Bristol Bay Native Corp.'s Education 
Foundation. 

"Rio Tinto has long and historic ties to Alaska and we continue to see Alaska as an attractive location for 
potential future investment," said CEO Jean-Sebastien Jacques. "By giving our shares to two respected 
Alaskan charities, we are ensuring that Alaskans will have a say in Pebble's future development and that 
any economic benefit supports Alaska's ability to attract investment that creates jobs." 

Rio Tinto announced last December that it would study whether to remain a part of Pebble. That followed 
a decision by Anglo American PLC, the main financial force behind the project, to pull out last September 
,=-:::~=-"-=-'-~· Dec. 23, 2013). 

Today's announcement comes as U.S. EPA mulls vetoing key Army Corps of Engineers permits for the 
mine. The agency believes such a project would damage the Bristol Bay area's valuable salmon fishery. 

How the charities will use Rio Tinto's shares remains unclear. BBNC, one of the recipients, has been one 
of the most outspoken Pebble opponents. 

"Rio Tinto's gift will benefit organizations that serve the people and communities of Alaska," said Greta 
Go to, executive director of the BBNC Education Foundation. 

BBNC CEO Jason Metrokin, who has traveled to Washington, D.C., to lobby for EPA intervention, said 
today, "Rio Tinto deserves credit for its willingness to reconsider its position in the Pebble Project." 

He added, "This gift provides an example of what open discussion and relationship building between 
stakeholders with differing views can accomplish. However, BBNC's opposition to the proposed Pebble 
mine has not changed." 

Environmental groups welcomed the news. 

"The company's decision to divest is a vindication of its stated commitment to sustainability in the region 
and the health, safety, and cultural heritage of the people of Bristol Bay," said Pebble foe Joel Reynolds, 
Western director for the Natural Resources Defense Council, "and its withdrawal serves the interests of 
the company's shareholders." 

Earthworks northwestern issues advocate Bonnie Gestring echoed those comments, saying, "Rio Tinto's 
divestment from Pebble may not be the final nail in the coffin, but it's surely one of the last." 

Northern Dynasty CEO Ron Thiessen put a positive spin on what is more tough news for his effort to 
develop Pebble. The company has been looking for a new partner since the pullout by Anglo American. 
Today he said he was "pleased" with Rio Tinto's decision to give its shares to charity. 
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Thiessen said he looked forward to meeting with the charities "to better understand their long-term goals 
and aspirations, and how their ownership interest in Northern Dynasty and the Pebble Project can make 
the greatest possible contribution to the people and communities they serve." 

Alaska Republican Sen. Lisa Murkowski similarly welcomed the manner in which Rio Tinto went about 
giving up its shares. However, she also took the opportunity to express her distaste for EPA's actions. 

"I understand that many mining companies are re-evaluating their project portfolios right now, but I'm 
concerned by what else may have prompted this decision," she said. "If we want to attract investment to 
our state and our economy, we need a regulatory system at the federal level that is predictable enough to 
allow responsible development to go forward, at least to the permitting stage, and without the threat of a 
pre-emptive veto from the EPA hanging over it." 

KEYSTONE XL: 

As enviros open closing arguments, 100 
scientists and economists urge Obama 
to nix pipeline 

Elana Schor, E&E reporter 

Published: Monday, April 7, 2014 

More than 100 scientists and economists today released a public plea that President Obama reject 
Keystone XL -- including two academics whose previous comments about the emissions impact of the 
Canada-to-U.S. oil sands crude project have provided fodder for pipeline backers. 

The open letter to Obama and Secretary of State John Kerry comes as the $5.4 billion project nears what 
could prove a pivotal crossroads -- given that Kerry's department is entering the final month of a 90-day 
review period dedicating to weighing its national interest value. Or it could just be approaching another 
waystation on its previous path of delay, given that the White House has no final deadline for acting on a 
recommendation it may receive from Foggy Bottom on the merits of the 730,000-plus barrels of heavy 
crude that KXL would ship to the Gulf Coast. 

For environmentalists, however, this spring is poised to bring a closing argument of sorts in their 
yearslong battle to elevate KXL as a symbol of outmoded fossil-fuel projects that governments the world 
over must eschew if carbon emissions are to stay below levels linked to dangerous climate change. Co
signed by climatologist James Hansen, who coined the term "game over" to describe the emissions 
impact of the growth in oil sands crude development that activists warn KXL would trigger, today's letter 
represents a key plank in greens' final case. 

"A critical first step is to stop making climate change worse by tapping into disproportionately carbon
intensive energy sources like" the heavy, bitumen-based oil sands fuel that KXL would ship from Alberta 
to Nebraska, then ultimately to the Gulf, the scientists and economists wrote today. 

"We agree that climate impact is important and evidence shows that Keystone XL will significantly 
contribute to climate change," the academics continued in their letter. The group cited a projection in the 
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State Department's March environmental review of the pipeline that the annual incremental emissions 
from the fuel KXL would carry could top 27 million tons of carbon dioxide equivalent, or the amount of 
pollution from seven coal-fired power plants. 

That high-end estimate of greenhouse gases from KXL is nine times higher than the yearly C02 estimate 
offered by project sponsor TransCanada Corp. and more than 45 percent higher than U.S. EPA's most 
recent estimate of the pipeline's potential annual emissions footprint July 19, 2013). 

Two of the researchers who signed today's letter, David Keith of Harvard University and Ken Caldeira of 
the Carnegie Institution for Science, have appeared in pro-pipeline memos downplaying KXL's broader 
climate impact that the industry-backed group Oil Sands Fact Check (OSFC) produced based on 
comments they made to Nature magazine last year. 

Asked whether his presence on today's letter marked a change from his previous remark that "I don't 
believe that whether the pipeline is built or not will have any detectable climate effect," Caldeira 
responded that his view on the project's emissions contribution is unchanged. 

"Every individual carbon dioxide emission source contributes to climate change," Caldeira said via email. 
"The climate effects of carbon dioxide emissions from any individual source are statistically undetectable, 
but in aggregate these carbon dioxide emissions are having a profound effect on our planet." 

KXL, the scientist added, "is important as a signal" from the Obama administration about the nation's 
commitment to embracing "the near-zero emission energy industries of [the] 21st century." 

OSFC spokesman Matt Dempsey, a former Senate GOP aide, contended that the letter's more moderate 
tone of opposition to KXL marks a disavowal of Hansen's stark two-word advice. 

"In an amazing attempt to walk back outlandish and unscientific claims, outspoken critics of Keystone XL 
have gone from calling Keystone XL 'game over' to 'a step in the wrong direction,"' Dempsey said in a 
statement. "That's an extraordinary shift in rhetoric and shouldn't go unnoticed." 

PUBLIC LANDS: 

Coburn details concerns over bill 
protecting Mont. watershed 

Phil Taylor, E&E reporter 

Published: Monday, April 7, 2014 

A bill to protect more than 380,000 acres of federal lands west of Montana's Glacier National Park from 
future oil and gas and mining development neglects the possibility that future energy technologies could 
be less disruptive to the environment, said Sen. Tom Coburn (R-Okla.), who blocked the bill from passing 
the Senate last week. 

Coburn detailed his concerns over in a Friday to Senate Minority Leader Mitch McConnell (R-
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Ky.) obtained by Greenwire. 

The bill by Sen. John Walsh (D-Mont.) aims to protect the watershed surrounding the North Fork of the 
Flathead River and is backed by Republican Rep. Steve Daines of Montana, the state government, the 
region's largest employers, conservation groups and major oil and gas companies that formerly held 
leases there. The bill was originally sponsored by former Sen. Max Baucus (D-Mont.), who is now 
ambassador to China --whom Walsh was appointed to replace. 

But when Walsh sought unanimous consent to pass the measure Thursday, Sen. Pat Toomey (R-Pa.) 
objected on behalf of Coburn and Sen. Ted Cruz (R-Texas). The Energy and Natural Resources 
Committee passed the bill last summer by voice vote. 

Coburn said he appreciates sponsors' passion for the bill and acknowledged the widespread support in 
Montana, but he said the bill has national implications since it deals with federal lands and minerals. 

"This bill seeks to withdraw hundreds of thousands of acres of federal land from any form of energy 
development into perpetuity without regard for technological innovation potentially producing a cleaner or 
more efficient extraction and reclamation process in the future," he wrote in his letter. "It is doubtful that 
Congress has the foresight to determine our nation's energy needs or natural resource development 
capabilities a decade from now, let alone forever." 

As an alternative, Coburn suggested transferring the lands to Montana so the state can decide how the 
land may be developed, while also taking on the burden of managing them and foregoing any federal aid 
it receives for not being able to levy taxes on the lands due to their federal ownership. 

Coburn also suggested a 20-year mineral withdrawal, which is consistent with the Bureau of Land 
Management's administrative authority under the Federal Land Policy and Management Act. Coburn said 
he wants the opportunity to offer amendments if the bill comes back to the floor. 

Coburn's opposition suggests it's less likely the measure will pass by unanimous consent, meaning it will 
have to go through the Senate's lengthy regular order or be attached to other must pass legislation. 

It may also bolster claims by House Republicans that they are doing their part to pass conservation bills 
but are being stymied by the Senate in an ongoing blame game over Congress' gridlock. 

Walsh spokeswoman Andrea Helling said Coburn's objections have no merit. 

"These objections are rooted in politics-- not policy," Helling said. "This bill is important for Montana's 
lucrative outdoor economy, and it protects Montana's clean air and water. The senator from Oklahoma 
should end his partisanship and vote for the bipartisan bill that would truly create jobs and benefit our 
economy." 

The North Fork proposal is backed by ConocoPhillips Co., Chevron Corp., and Pioneer Natural 
Resources Co., which have each voluntarily relinquished leases in the region as part of efforts to preserve 
the watershed both north and south of the U.S.-Canada border. 

ConocoPhillips could have developed its 169,000 acres of leases in a safe and environmentally 
responsible manner but gave them up in recognition of the area's "important economic and recreational 
qualities" and value to Glacier, said a May 2011 letter from Jim Ford, the company's vice president for 
federal and state government affairs. 
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The Congressional Budget Office estimated that Walsh's bill would have no significant impact on the 
federal budget. 

WATER POLICY: 

Army fort's groundwater pumping won't 
derail species recovery -- FWS 

Scott Streater, E&E reporter 

Published: Monday, April 7, 2014 

The Fish and Wildlife Service and the Army, after years of litigation with conservation groups, have 
finalized a new biological opinion that they say should allow an Arizona Army base to continue tapping 
groundwater without harming the San Pedro River Basin and two endangered species that depend on it 
to survive. 

Fish and Wildlife's new concludes that operations at Fort Huachuca in southern Arizona 
over the next decade are not likely to jeopardize the survival and recovery of the endangered Huachuca 
water umbel plant and an endangered bird called the Southwestern willow flycatcher. 

Fort Huachuca pumps millions of gallons of groundwater a year that feeds the San Pedro River. The 
Center for Biological Diversity and the Maricopa Audubon Society in January filed a federal lawsuit 
against the Fish and Wildlife Service and the Defense Department. Among other things, the two groups 
maintained that the ongoing pumping of groundwater by the fort has damaged the San Pedro River and 
the ability of the two endangered species to recover. 

The new biological opinion for the base replaces a 2007 version that was challenged in federal court by 
environmentalists. 

A federal judge in May 2011 agreed with the environmental groups that the Fish and Wildlife biological 
opinion failed to properly analyze the effects of the fort's groundwater pumping on the endangered 
species. Judge A. Wallace Tashima of the U.S. District Court for the District of Arizona ordered the Army 
and Fish and Wildlife to write a new biological opinion. 

The new opinion, which covers base activities through March 2024, notes that the Army has made 
significant efforts to reduce water usage on the base, and has also purchased and retired off-site 
agriculture water rights in the San Pedro and Babocomari river basins. 

Fish and Wildlife even incorporates the probable effects of a warming climate into the biological opinion, 
which was signed last week by Steve Spangle, FWS's Arizona field supervisor. As part of the process, the 
Army and Fish and Wildlife also conferenced on the potential impacts of fort operations on two riparian 
species recently proposed for listing as threatened species -- the northern Mexican garter snake and 
yellow-billed cuckoo. 

"The Fort continues its superb job of furthering endangered species conservation --continuing to be a 
crucial partner in species recovery," Spangle said in a statement. "Even as we finish this consultation, the 
Fort is completing additional water management conservation easements to protect San Pedro and 
Babocomari river flows and riparian habitat." 
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Among other things, the biological opinion commits Fort Huachuca to maintaining "rock barriers around 
[vulnerable] Huachuca water umbel populations," and to "continue with water conservation efforts." The 
base will also help the Bureau of Land Management and other federal land managers along the Upper 
San Pedro River maintain habitat for the Southwestern willow flycatcher. 

The Upper San Pedro River is the last undammed and free-flowing river in the desert Southwest and is a 
biological treasure, providing important habitat for a wide array of species, environmental groups say. The 
San Pedro corridor is also one of the most important migratory flyways in the United States, with millions 
of songbirds using the river each year during their migrations between Central America and Canada. 

The new biological opinion "is the result of a lot of hard work and cooperation" between the military and 
Fish and Wildlife, Army Col. Dan McFarland, the Fort Huachuca garrison commander, said in a 
statement. 

In addition, McFarland said, the biological opinion "gives us the flexibility to support current military and 
national security missions and the ability to support future missions while ensuring we continue to meet all 
requirements of the Endangered Species Act." 

But the environmental groups that have been pressuring Fish and Wildlife and the Army to protect the 
San Pedro River Basin say they need to carefully review the voluminous biological opinion before they 
can determine whether it properly balances military operations with wildlife protections. 

"We are really happy to finally have a new biological opinion," said Melanie Kay, an Earthjustice attorney 
in Denver representing the Center for Biological Diversity and the Maricopa Audubon Society. "The 
biological opinion is a pretty big document, so we need a chance to review it and decide on our next 
steps." 

Robin Silver, one of the Center for Biological Diversity's founding members, based in Flagstaff, Ariz., said 
he also plans to carefully read the latest biological opinion. But he added that based on the three previous 
biological opinions Fish and Wildlife has conducted, all of which were either thrown out by the courts or 
voluntarily withdrawn, "I wouldn't bet on this [biological opinion] being any better than the last three." 

McFarland, the Fort Huachuca garrison commander, countered that Fort Huachuca has a long history of 
responsible stewardship and said that will continue in the future. 

"Fort Huachuca has been sustaining the land it defends since 1877 and continues to be a leader in 
environmental stewardship in southeastern Arizona, the Army and the Department of Defense," he said in 
his statement. "We are committed to continuing our water conservation and mitigation efforts." 

AGRICULTURE: 

Texas rice farmers reeling from drought 

Published: Monday, April 7, 2014 

A lengthy drought in Texas has wreaked havoc on the state's once-booming rice farming industry. 

Farmers around Matagorda County are facing a third straight year without adequate water supplies after 
state officials diverted water from the Colorado River to maintain Austin's depleted reservoirs. 
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The drought has forced many rice farmers to switch to corn, which needs less water but has a lower profit 
margin. 

Matagorda County expects to grow around 25,000 acres of corn in 2014, up from 15,000 acres in recent 
years, according to Brent Batchelor, a Bay City-based agent for the Texas A&M Agrilife Extension 
Service. 

Rice production will likely hit 2,500 acres, down from around 25,000 acres in 2011, he said. 

"We're hoping this is a one-year deal, because we want to go back to rice," said Stewart Savage, a rice 
farmer who switched to corn this year. "Our land is for rice" (Matthew Tresaugue, ~=~-"'-'-'"-=="-• 
March 30). -- DB 

OCEANS: 

Poorer water quality could be drawing 
jellyfish to Puget Sound 

Published: Monday, April 7, 2014 

Scientists aren't sure why more jellyfish are appearing in Puget Sound but suspect it might have to do 
with declining water quality in the area. 

The jellyfish can harm ecosystems by consuming plankton that otherwise could have fed other sea 
creatures, such as herring. That, in turn, can make it harder for salmon, birds and marine mammals to 
survive. 

It's possible the jellyfish are increasing in number because of excess nutrients from sewage in the water, 
said Casey Rice of the National Oceanic and Atmospheric Association's Northwest Fisheries Science 
Center. The nutrients give rise to algae, which provide food for larger plankton. 

Jellyfish have almost no predators and appear to be more prevalent in the southern part of the Puget 
Sound (Christopher Dunagan, April 6). -- SP 

WATER POLLUTION: 

Human waste may have been illegally 
dumped in N.M. rivers 

Published: Monday, April 7, 2014 

Septic waste could be leaking into New Mexico rivers from sewage systems or may have been illegally 
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dumped, according to a preliminary environmental study. 

The San Juan Watershed Group, which is affiliated with the U.S. Department of Agriculture, tested water 
from April to October last year and found the Animas, San Juan and La Plata rivers exceeded New 
Mexico E. coli standards. 

The group's coordinator, David Tomko, said tests taken in Colorado met both states' standards, indicating 
the problem is happening downstream in San Juan County. 

"It is startling. It is unexpected," he said. "But let's see if there's another explanation." 

E. coli and Bacteroides are indicators of human and animal waste, though Tomko said most of the tests 
seem to indicate the prevalence of human waste. 

Tomko said septic service businesses have dumped waste illegally before, and the watershed group's 
operations officer, Mike Stark, said more than 60 percent of New Mexico's surface water flows through 
the county (Dan Schwartz, April 6). -- JL 

WATER POLLUTION: 

EPA to clean up PCB-Iaced mud in Calif. 
'den of iniquity' 

Published: Monday, April 7, 2014 

U.S. EPA will begin cleaning up a contaminated San Francisco waterway between Candlestick Point and 
the Hunters Point Shipyard, the agency has announced. 

EPA officials said they would soon post signs at the waterway, known as Yosemite Slough, warning 
residents of lead and polychlorinated biphenyls, or PCBs, known to be present in the mud there. A 
cleanup is slated to start by 2017. 

The $15 million plan will involve moving about 1,100 truckloads of soil from the area and capping it with 
clean sand, EPA Region 9 Administrator Jared Blumenfeld said. 

While fences already block off the site, it's often used by fishermen, illegal dumpers and copper thieves, 
Blumenfeld said. 

"It's one of those places in San Francisco that when you are there, you'd never imagine you are in San 
Francisco," he said. "It's like a den of iniquity. When you are there, you feel like you could be in the 
1850s." 

EPA believes the top layer of mud at Yosemite Slough contains about 5,000 parts per billion of PCB 
contamination, well above the 386 ppb considered safe. Blumenfeld said EPA plans to finance the 
cleanup from settlement agreements it intends to reach with companies believed to have contaminated 
the site (Marisa Lagos, April 4 ). -- SP 

LOUISIANA: 
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Enviros rally against bill limiting 
wetlands lawsuits 

Published: Monday, April 7, 2014 

Environmental groups are urging Louisiana lawmakers to reject legislation that would limit lawsuits over 
wetlands damage. 

The bill, H.B. 862, would ban municipalities and local agencies from filing suit in wetlands cases without 
obtaining permission first from the state Department of Natural Resources. 

Lawmakers should "renounce support for H.B. 862 and any other bills that would raise the interests of the 
oil and gas industry above the law," said Anne Rolfes of the advocacy group Bucket Brigade in a news 
release. 

The bill was introduced after a state levee authority sued 97 oil and gas companies. The lawsuit is 
opposed by Gov. Bobby Jindal (R) and industry groups in the state (Mark Schleifstein, ~=-"~~"'
-'-'-'-'=-'-'-::c=..<...:::.:..:..=-• April 4 ). -- DB 

UNITED KINGDOM: 

Nitrogen a 'major threat' to wildlife 

Published: Monday, April 7, 2014 

Nitrogen pollution contributing to smog in the United Kingdom also poses an enormous threat to a variety 
of species, experts say. 

Rising emissions from agriculture, power stations and cars are causing nitrogen to build up in the soil. 
Clare Whitfield, a consultant at the government's statutory conservation adviser, said the levels are critical 
in most nonagricultural land. 

"Nitrogen represents a major threat to biodiversity in the U.K. and across Europe. It is an 
underacknowledged and very big issue that has slowly crept up on us," Whitfield said. 

The extra nitrogen throws ecosystems off balance by favoring species that thrive on nitrates. 

Ecosystems across the United Kingdom are being affected as grass, heather, thistles and nettles deprive 
flowers, bees, lizards, snakes, spiders and other species of light, water and space. 

Nitrogen can also leach into groundwater and cause "blue baby syndrome" in infants, impairing the 
oxygen-carrying capacity of their blood (Tom Bawden, April 6). -- JL 
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Many unanswered questions remain surrounding last month's massive, deadly landslide in northwest Washington, 
but geologists are fairly certain that higher-than-average rainfall played an important role. 

In the push for batteries that store more energy and cost less, many researchers are chasing diminishing 
performance returns with exotic materials and chemistries, including lithium air, liquid metal and molten salt One of 
the problems is that scientists are still grappling with the fundamental physics behind batteries and are finding out that 
in some instances, they've been going about it all wrong. 
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The clock is ticking on Alaska's bid to take an equity ownership role in building one of the largest LNG export projects 
in the world. 

Brought to you by the Office of General Counsel Law 
Library 

Jennifer Turley, Law Librarian 

ASRC Primus Contactor 
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To: 
From: 

Bromm, Susan[Bromm.Susan@epa.gov]; Rader, Cliff[Rader.Ciiff@epa.gov] 
Giles-AA, Cynthia 

Sent: Fri 3/7/2014 9:49:16 PM 
Subject: FW: EPA comments on Keystone XL Final EIS 

From: Droitsch, Danielle [mailto:ddroitsch@nrdc.org] 
Sent: Friday, March 07, 2014 2:28PM 
To: Droitsch, Danielle 
Cc: Swift, Anthony; Casey-Lefkowitz, Susan 
Subject: EPA comments on Keystone XL Final EIS 

Hello, 

NRDC has conducted a review of EPA's comments submitted in 2013 as well as from 2010 and 
2011 against the Final Supplemental EIS released for Keystone XL. Our analysis attached. We 
are submitting them as part of our detailed comments to the State Department today and will be 
posting them publicly on Monday. Please do not hesitate to let me know if you have any 
questions or comments. 

Best, 

Danielle 

Danielle Droitsch 1 Senior Attorney 

Canada Project Director, International Program 
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To: 
Cc: 
From: 
Sent: 
Subject: 
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Shinkman, Susan[Shinkman.Susan@epa.gov] 
Pollins, Mark[Pollins.Mark@epa.gov] 
Giles-AA, Cynthia 
Wed 3/5/2014 3:38:03 PM 
FW: Water Law News for March 5, 2014 

From: Turley, Jennifer 
Sent: Wednesday, March 05, 2014 10:18 AM 
To: Allnutt, David; Bogoshian, Matthew; Brown, Samuel; Chester, Steven; Cozad, David; Dierker, Carl; 
Dolph, Becky; Field, Stephen; Frankenthaler, Douglas; Frey, Bert; Gable, Kelly; Giles-AA, Cynthia; 
Harrison, Ben; Helwig, Amanda; lsales, Lydia; Jackson, Brooke-Sidney; Kaplan, Robert; Mackey, Cyndy; 
Michaud, John; Morgan, Jeanette; Moyer, Robert; Mulkey, Marcia; Muller, Sheldon; Murray, Suzanne; 
Nalven, Heidi; Rodrigues, Cecil; Ryan, Mark; Schaaf, Eric; Shapiro, Mike; Shepherdson, Melanie; Siegal, 
Tod; Silver, Meg; Starfield, Lawrence; Stern, Allyn; Theis, Joseph; Wade, Alexis; Walker, Mike; Ward, W. 
Robert; Yager, Scott; OGC WLO; Conger, Nick; Schramm, Daniel 
Subject: Water Law News for March 5, 2014 
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Budget 

Water infrastructure projects would take big hits through cuts to two agencies in the Obama 
administration's proposed budget for fiscal year 2015 .... 

Budget 

President Barack Obama's proposed $7.89 billion budget for the Environmental Protection Agency in 
fiscal year 2015 would cut funding for a pair of water infrastructure funds by $581 million .... 

Energy 

Secretary of Interior Sally Jewell said March 4 the Interior Department is working to secure permanent 
funding for the Land and Water Conservation Fund, which uses revenues from offshore oil and gas 
development to create national parks and ... 

Enforcement 

Odfjell Asia II Pte Ltd has agreed to pay $1.2 million in criminal penalties to settle allegations that it 
illegally discharged oily waste into international waters, the Justice Department announced March 4 
(United States v. Odfjell Asia ... 

International Issues 

Chevron Corp. won a federal court ruling March 4 that a multibillion-dollar pollution judgment issued in 
Ecuador was procured by fraud, making it less likely that plaintiffs will collect the $9.5 billion award 
(Chevron Corp. v. Danziger, ... 
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Oil Spills 

BP Pic must abide by the terms of a $9.2 billion settlement with victims of the Gulf of Mexico oil spill after 
failing to show that a claims administrator is misinterpreting the deal, the U.S. Court of Appeals for the 
Fifth Circuit affirmed March ... 

Water Pollution 

Delaware Gov. Jack A. Markell has proposed a plan to fund wastewater, stormwater and drinking water 
projects statewide by leveraging funds from a "clean water fee" to be imposed on residential, commercial 
and industrial. .. 

Water Pollution 

The Environmental Protection Agency won't actively pursue owners and operators of ships and boats that 
haven't installed technologies certified by the U.S. Coast Guard to control and treat ballast water, an 
agency official said ... 

Water Resources 

The Bureau of Reclamation announced the allocation of $44.3 million in fiscal year 2014 funding for water 
infrastructure projects in the West. ... 
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Inside EPA's Environmental Policy Report, 03/05/2014 

President Obama's fiscal year 2015 budget proposal for EPA would trim the agency's budget from $8.2 
billion in FY14 down to $7.9 billion, but the cuts are targeted mostly at its water infrastructure funds, with 
many other programs slated to receive a slight increase, including helping states implement EPA's 
greenhouse gas (GHG) rules. 

NOAA: 

Agency request would boost satellite 
funding, slash weather spending 

Emily Yehle, E&E reporter 

Published: Tuesday, March 4, 2014 

Environmental satellites again dominate the White House's fiscal2015 budget request for the National 
Oceanic and Atmospheric Administration, while the National Weather Service would absorb a significant 
cut. 

NOAA's satellite systems would get more than $2 billion in the proposal -- a sizable chunk of the agency's 
overall request of almost $5.5 billion. The overall request is about $200 million more than the $5.3 billion 
NOAA received under the omnibus spending bill for the current fiscal year. 

The focus on satellites comes as no surprise as NOAA struggles to launch new satellites on time and 
minimize a projected gap in weather data. In the past, lawmakers have generally acquiesced to the 
agency's request, though Republicans and Democrats have sharply criticized NOAA's handling of the 
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procurement process. 

This year's omnibus allocated a little less than $2 billion to the satellite programs, the vast majority of 
which went to the Joint Polar Satellite System (JPSS) and Geostationary Operational Environmental 
Satellite R-Series (GOES-R). 

The former includes next-generation polar orbiting satellites, the first of which is set to launch in 2017. 
Even if NOAA hits that date, it will be after the currently orbiting satellites have reached the end of their 
lives. With no redundancies or backups, a single failure can mean a gap in data collection. 

In the next few weeks, NOAA is expected to present a strategy that addresses the program's challenges, 
as per a request in the committee report attached to this year's omnibus. In the report, lawmakers also 
directed NOAA "to focus on the weather mission and to better address the weather gap in its fiscal year 
2015 budget." 

But the National Weather Service would receive less money in the budget proposal released today. The 
White House asks for $927 million for obligations for NWS, an almost $27 million cut from what the 
agency got in this year's omnibus. 

The NWS budget has been in flux since 2012, when NOAA officials told Congress that Weather Service 
officials had reallocated millions of dollars without the required congressional approval. Officials had taken 
money from capital accounts to pay for salaries. 

In its fiscal2014 proposal, NOAA requested a funding boost for NWS. But the 2015 proposal appears to 
set the budget back in line with previous years, making it unclear how officials plan to cover both salaries 
and capital improvements. 

The 2015 proposal also includes funding to update the Weather Service's information technology 
infrastructure "to improve system reliability, supercomputing capacity, and accommodate a substantial 
increase in satellite observations that will help to improve weather warnings and forecasts." 

It was unclear as of press time how much the fiscal 2015 request allocated for the National Ocean 
Service and the National Marine Fisheries Service programs, which have gotten short shrift in recent 
years. 

ARMY CORPS: 

Obama proposes significant cuts to 
agency budget 

Annie Snider, E&E reporter 

Published: Tuesday, March 4, 2014 

The Obama administration this morning proposed a 17 percent cut from last year's levels to the already 
cash-strapped Army Corps of Engineers' budget. 

In his fiscal2015 budget blueprint, President Obama proposed $4.5 billion for the civil works program that 
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builds and maintains the nation's locks, dams, levees and ecosystem restoration projects. While 
presidential requests have frequently proposed cuts to the corps' budget in recent years, lawmakers 
eager for water resources projects in their districts usually add funding. 

Today's budget document said that the funds would be "focused on investments in areas that will yield 
high economic and environmental returns or address a significant risk to public safety." 

The corps' construction account would see $1.1 billion under the budget request, down from $1.4 billion in 
last year's request. Seeing the civil works budget as a zero-sum game, conservative lawmakers are likely 
to again be frustrated with what they have in the past argued was the prioritization of ecosystem 
restoration programs in the president's budget. 

This year's request would send 5 percent of all construction funds to the long-running restoration effort in 
the Florida Everglades. Overall, ecosystem restoration in South Florida would see $128 million between 
the corps and the Interior Department budget requests. 

Ecosystem restoration efforts in the California Bay Delta, Chesapeake Bay, Great Lakes and Gulf Coast 
are also named by the administration as priorities. 

On the infrastructure side, the budget proposal includes the shift in funding for the embattled Olmsted 
lock and dam project on the Ohio River mandated by this year's omnibus spending bill, with the federal 
government now footing 75 percent of the cost for the long-overdue and over-budget project, as opposed 
to the usual 50 percent. 

The Inland Waterways Trust Fund, paid into by a 20-cent-per-gallon fuel tax for barge operators, usually 
funds the other half of major projects, but has been living hand-to-mouth. The barge industry itself has 
called for an increase to that fuel tax -- a proposal that was embraced last week by House Ways and 
Means Chairman Dave Camp (R-Mich.) in a broader tax reform package-- to help get more projects 
going. 

But critics say even that tax increase would leave the industry receiving a significant federal subsidy. The 
Obama administration this morning reiterated its stance, calling for a new user fee high enough "to 
sufficiently increase the amount paid by commercial navigation users to meet their share of the costs of 
activities financed from this fund." 

Operations and maintenance, meanwhile, would receive $2.6 billion under the Obama blueprint, a slight 
dip from last year's proposal. Budget documents said ports and navigation channels that see the most 
commercial use, such as the Mississippi and Ohio rivers and the Illinois Waterway, would be prioritized. 

DROUGHT: 

Plague of tumbleweeds inundates Colo. 

Published: Tuesday, March 4, 2014 

A fixture of old Western movies, tumbleweeds are creating a nuisance in Colorado this year amid record 
drought. 

Counties across Colorado have been chasing after hundreds of tumbleweeds this year, spending 
thousands of dollars to clear the weeds that can terrorize towns, block roads and sewers, almost bury 
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homes, and create a major fire hazard. 

Local community groups are now calling for state and federal assistance to get rid of the weeds, which 
are so plentiful that some have merged into massive tumbleweeds 10 feet high and 6 feet deep. Some 
counties have spent more than $100,000 trying -- and failing -- to get rid of them. 

"They're like herding cats or maybe trying to catch balloons," said Tobe Allumbaugh, commissioner for 
Colorado's Crowley County. "You hit them with the snowplow and they bounce away, then they move 
back in behind you. 

"You work 10 hours and all you've done is moved them around," he added. 

Many locals blame the region's crippling drought for the sudden influx of tumbleweed. Known as Russian 
thistle, the weeds grow at the roots of trees before detaching and rolling with the wind until something 
stops them. 

County officials have asked for state and federal aid and are looking for their own solutions, including 
retrofitting a combine to grind up the tumbleweeds and trying to push the problem into neighboring states. 

"We're trying to send them over to Kansas," said Cathy Garcia, president of a southern Colorado regional 
advocacy organization called Action 22. "It's not working" (Garrison Wells, ~~~~tLW.~~~:_us;:, 
Feb. 23). - HG 

OIL AND GAS: 

Judge lambastes attorney in Ecuador 
case, says judgment against Chevron 
'procured by fraud' 

Jeremy P. Jacobs, E&E reporter 

Published: Tuesday, March 4, 2014 

A federal judge ruled today that environmental lawyer Steven Danziger fraudulently obtained a multibillion
dollar settlement against Chevron Corp. for pollution in Ecuador by manipulating that country's legal 
system with bribes and forged evidence. 

The ruling from U.S. District Judge Lewis Kaplan in Manhattan sharply criticizes the tactics Danziger and 
his team used to prosecute Chevron for contamination in Ecuador's Lago Agrio region that led to an $18 
billion ruling in 2011. 

An Ecuadorean court reduced the penalty to $9.5 billion last November, but Kaplan's ruling today makes 
it less likely the villagers Danziger represented will collect that money. 

In a nearly 500-page opinion, Kaplan called the case "extraordinary" and involving "things that normally 
come only out of Hollywood." 
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He went on to criticize Danziger and his team in stark terms for coercing and bribing a judge and 
submitting manipulated evidence. 

"The wrongful actions of Danziger and his Ecuadorian legal team would be offensive to the laws of any 
nation that aspires to the rule of law, including Ecuador-- and they knew it," Kaplan wrote. 

"If ever there were a case warranting equitable relief with respect to a judgment procured by fraud, this is 
it. II 

Danziger filed the lawsuit 20 years ago on behalf of Ecuadoreans seeking penalties for pollution caused 
by Texaco Petroleum Corp.'s operations there from 1964 to 1992. Chevron, the country's second-largest 
oil producer, acquired Texaco in 2001. 

Chevron, based in San Ramon, Calif., has steadfastly defended itself and immediately appealed the 
ruling in the South American court system. In February 2011, it filed racketeering charges against 
Danziger in New York. The company charged that Danziger and his team committed extortion 
r.::r'~""'""A/11'"" Feb. 2, 2011 ). Chevron claimed that Texaco had already paid $40 million to address the 

drilling pollution. 

After the ruling in Ecuador, the plaintiffs in the case, 47 farmers and fishermen, filed lawsuits in Brazil, 
Argentina and Canada seeking to seize Chevron's assets in those countries. A Canadian court has 
allowed the case there to move forward, but the others are still pending. 

Danziger became famous in the environmental movement, largely because of the documentary "Crude," 
which focused on his efforts. Actors Mia Farrow and Danny Glover, among others, have backed 
Danziger's campaign, but the film may have ultimately hurt his cause-- Chevron obtained extra footage 
from the movie during the trial and used it as evidence that he acted inappropriately. 

Danziger and his team have criticized Kaplan throughout the prolonged trial, claiming he was biased 
toward Chevron Aug. 1, 2012). 

In a statement, Danziger called the ruling "appalling" and said Kaplan "made it clear he would rule against 
us" well before the trial began. 

"We believe Judge Kaplan is wrong on the law and wrong on the facts and that he repeatedly let his 
implacable hostility toward me, my Ecuadorian clients, and their country infect his view of the case," 
Danziger said. "This decision is full of vitriol." 

Indeed, Kaplan called out Danziger and his associates for a misleading public relations campaign and 
sharply criticized their legal strategy, which he said included a $500,000 payment to an Ecuadorean 
judge. 

"There is no 'Robin Hood' defense to illegal and wrongful conduct," Kaplan said. "And the defendants' 'this
is-the-way-it-is-done-in-Ecuador' excuses -- actually a remarkable insult to the people of Ecuador-- do 
not help them," Kaplan wrote. 

"Even if Danziger and his clients had a just cause -- and the Court expresses no opinion on that-- they 
were not entitled to corrupt the process to achieve their goal." 

Chevron called the ruling a "resounding victory," saying in a statement that Kaplan's ruling "confirms that 
the Ecuadorian judgment against Chevron is a fraud and the product of a criminal enterprise." 

Danziger noted, however, that the ruling does not block enforcement of the Ecuadorean judgment, 
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meaning the various lawsuits in other countries can continue to move forward. 

He claims Kaplan lacks jurisdiction to take any action on the ruling of a court from another country. 

GULF SPILL: 

Appeals court orders BP to resume 
settlement payments 

Published: Tuesday, March 4, 2014 

A federal appeals court yesterday ruled that BP PLC must resume its payment of business-loss claims 
from the 2010 Deepwater Horizon disaster. 

The energy giant must abide by the terms of its $9.2 billion settlement and make payments to businesses 
that were indirectly damaged by the massive oil spill in the Gulf of Mexico, the 5th U.S. Circuit Court of 
Appeals in New Orleans said. 

"We conclude the settlement agreement does not require a claimant to submit evidence that the claim 
arose as a result of the oil spill," U.S. Circuit Judge Leslie Southwick wrote for the majority. "There is 
nothing fundamentally unreasonable about what BP accepted but now wishes it had not." 

The payments were placed on hold in December 2013 while BP argued that the claims process was 
fraudulent. BP spokesman Geoff Morrell said the company was considering its next legal move in light of 
the new ruling. 

The company "is considering its appellate options," Morrell said (Calkins/Feeley, ~~'Q,'L'Q,'2l_rg, March 4 ). -
DB 

OIL AND GAS: 

Scrutiny grows over decades-old 
pipeline beneath Great Lakes 

Published: Tuesday, March 4, 2014 

Environmental groups and lawmakers are seeking more oversight of a decades-old oil pipeline in 
Michigan's Upper Peninsula that runs under a popular waterway near the Great Lakes. 

The Enbridge Inc.-owned pipeline was laid in 1953 and runs under the Straits of Mackinac, a tourist 
attraction with fishing and views of lakes Huron and Michigan. 
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Environmentalists say after decades of use, the pipeline is in dire need of an upgrade. 

"It's a huge pipeline carrying oil in one of the most ecologically beneficial and sensitive places in the 
world," said Andy Buchsbaum, director of the National Wildlife Federation's Great Lakes office. "A 
massive oil spill there would have dire and irreversible consequences." 

A rupture of a separate En bridge pipeline in Michigan in 2010 spilled 840,000 gallons of oil into the 
Kalamazoo River and a nearby creek. 

The energy company agreed to increase inspections of that pipeline and said its network under the Straits 
of Mackinac was in good shape. 

"We've invested a lot of money, time and resources to ensure that we're using the best available 
technology to operate our pipelines with the utmost integrity," said Jackie Guthrie, a spokeswoman for the 
company (John Flesher, March 3). --DB 

Searching for a reason major climate change legislation hasn't passed Congress yet? You could do worse than start 
looking around Washington, D.C., with its endless think tanks, lobbying firms and trade groups, many of which have 
swung into action in the past to block such bills and stand ready to do so in the future. 

Legislation reversing landmark reforms to the nation's bankruptcy-prone flood insurance program sailed through the 
House last night as lawmakers on both sides sought to calm public anxiety over increasing insurance prices in an 
election year. 
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Imagine that skilled hackers strike a New York-area utility, knocking out electricity to hundreds of thousands of 
customers in the dead of winter. Once the dust clears and the power comes back on, can insurers help foot the bill for 
all the damage? 

Enbridge Inc. and environmentalists yesterday tangled over the oil sands giant's claim-- not yet confirmed-- that it 
can spend $7 billion to nearly double the size of a thousand-mile Canada-to-U.S. crude pipeline without getting a 
State Department review similar to Keystone XL's. 
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From: 
Sent: 
Subject: 

FYI 
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Bromm, Susan[Bromm.Susan@epa.gov]; Rader, Cliff[Rader.Ciiff@epa.gov] 
Giles-AA, Cynthia 
Wed 3/5/2014 2:21:36 PM 
FW: Keystone letter 
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The Honorable Barack Obama 
President of the United States 
The White House 
1600 Pennsylvania A venue, NW 
Washington, DC 20500 

Dear Mr. President: 

EPA-HQ-2015-004767 Interim 3 

March 4, 2014 

Last June, you conditioned approval of the Keystone XL pipeline on a finding that the project 
would be in our nation's interest, which would be served only if the project "does not 
significantly exacerbate the problem of carbon pollution." In a long-anticipated report released 
January 31, the State Department determined that approval of the pipeline is unlikely to result in 
a substantial increase in greenhouse gas emissions. Such a finding should now clear the way for 
final endorsement of the pipeline. 

We understand that the State Department plans to undertake a 90-day process to gather input 
from other federal agencies and departments, and from the public toward a "national interest" 
determination. While this process appears reasonable on its face, we are troubled by comments 
from senior officials within your Administration. The National Journal, for example, reports 
that Assistant Secretary of State Kerri-Ann Jones plans to introduce tangential issues that will 
inform the "national interest" determination, such as the impact of project approval on 
international climate policy. We seriously doubt that approval or rejection of the project would 
impact - even marginally - the climate policies of China, India, and Russia. 

We maintain that approval of the pipeline, a critical energy infrastructure project, is clearly in the 
"national interest" with quantifiable benefits for not only our constituents, but for the entire 
American people. The State Department's report concluded that the pipeline, during 
construction, would support over 42,000 jobs - a substantial, meaningful number to the vast 
majority of Americans. We concur with the well-argued points made by many of the nation's 
major labor unions, including the Building and Construction Trades Department of the AFL-CIO 
and the International Brotherhood of Teamsters, which highlight the job benefits of Keystone 
XL. 
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Moreover, the pipeline would improve our energy security by diversifying the nation's energy 
infrastructure, which would help ensure access to reliable and affordable fuels for our cars and 
trucks. Although the United States has made impressive progress in displacing foreign 
petroleum in recent years, it remains in the national interest to promote, as a percentage of total 
oil imports, shipments from our friends and allies, such as Canada. We take note of a recent 
Bloomberg poll, which found that 56 percent of respondents view the Keystone XL pipeline "as 
a chance to reduce dependence on oil imports from less reliable trading partners." We agree 
with that assessment. 

We ask that you set a prudent, rational deadline for a decision on whether the Keystone project is 
in the "national interest" - one based on the condition you set in June. 

We look forward to working with your Administration to ensure that this pipeline, which will 
undoubtedly promote U.S. economic and energy security interests, is built without any further 
delay. 

Sincerely, 

Governor Dave Heineman 
Nebraska 

Governor Jack Dalrymple 
North Dakota 

Governor Mary Fallin 
Oklahoma 

Governor Dennis Daugaard 
South Dakota 

Governor Rick Perry 
Texas 
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To: 
From: 
Sent: 
Subject: 

EPA-HQ-2015-004767 Interim 3 

Bromm, Susan[Bromm.Susan@epa.gov]; Rader, Cliff[Rader.Ciiff@epa.gov] 
Giles-AA, Cynthia 
Tue 3/4/2014 2:10:20 PM 
KXL 

Can you and the OP folks take a look at this and see if there is any new/relevant 
information or analysis in it? Thanks - C 

Study Finds Keystone XL Would Have 
Much Larger Impact Than State 
Department Suggests 
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not to a comment on 
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To: 
From: 

Bromm, Susan[Bromm.Susan@epa.gov]; Rader, Cliff[Rader.Ciiff@epa.gov] 
Giles-AA, Cynthia 

Sent: Mon 3/3/2014 5:22:32 PM 
Subject: FW: Air & Radiation Law News for March 3, 2014 

From: Turley, Jennifer 
Sent: Monday, March 03, 2014 11:29 AM 
To: Allnutt, David; Anderson, Lea; Anderson, Steve; Aranda, Amber; Averback, Jonathan; Bennett, 
Karen; Bessette, Suzanne; Bogoshian, Matthew; Branning, Amy; Bunker, Byron; Cappuccio, Michelle; 
Chapman, Apple; Chester, Steven; Cozad, David; Crum, Lynda; Crystal, Roy; Davis, Julian; Dickinson, 
David; Dierker, Carl; Dolph, Becky; Doster, Brian; Dubey, Susmita; Dubois, Roland; Embrey, Patricia; 
Frey, Bert; Froikin, Sara; Giles-AA, Cynthia; Graham, Cheryl; Hannon, John; Harrison, Ben; Hoffman, 
Howard; Hogan, Stephanie; Holmes, Carol; Horowitz, Michael; lgoe, Sheila; lsales, Lydia; Jordan, Scott; 
Kaplan, Robert; Kataoka, Mark; Klepp, Robert; Knapp, Kristien; Lovett, Lauren; Mackey, Cyndy; Manners, 
Mary; Marks, Matthew; Matthews, Keith; McConkey, Diane; Mclean, Kevin; Moore, Bruce; Morgan, 
Jeanette; Moyer, Robert; Mulkey, Marcia; Muller, Sheldon; Murray, Suzanne; Niebling, William; Nguyen, 
Quoc; OECA-OCE-AED; Okoye, Winifred; Orlin, David; Pastorkovich, Anne-Marie; Prince, Michael; 
Rodman, Sonja; Rowland, John; Sagoff, Kendra; Schaaf, Eric; Schmidt, Lorie; Silver, Meg; Silverman, 
Steven; Singh, Padmini; Snyder, Doug; Srinivasan, Gautam; Stahle, Susan; Starfield, Lawrence; Stern, 
Allyn; Thrift, Mike; Tierney, Jan; Ting, Kaytrue; Tsirigotis, Peter; Versace, Paul; Vetter, Rick; Walker, 
Mike; Ward, W. Robert; Wase, Alana; Wilcox, Geoffrey; Williams, Brent; Williams, Melina; Williamson, 
Timothy; Zenick, Elliott; Wills, Jennifer; Conger, Nick; Blake, Wendy; Schramm, Daniel 
Subject: Air & Radiation Law News for March 3, 2014 
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Climate Change 

As China tests markets for trading carbon emissions, "chances are growing that we are going to see" a 
carbon tax instead, the executive director of a U.S.-China research program at Harvard University said 
Feb. 28 .... 

Climate Change 

The nation's business community is the key to spurring action in Washington on climate change and 
clean energy policies, retired hedge fund manager and environmental activist Tom Steyer told a 
conference .... 

Climate Change 

The Intergovernmental Panel on Climate Change Feb. 28 released two technical documents to aid 
nations in their required reporting of greenhouse gas emissions, the first on how to account for wetlands 
and the second outlining best practices ... 

Climate Change 

The Environmental Protection Agency will not overstep the authority delegated to it by Congress when it 
pursues carbon dioxide emissions standards, agency Administrator Gina McCarthy said during a Feb. 28 
trip to North Dakota .... 
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Congress 

The House will consider legislation the week of March 3 that would limit the Environmental Protection 
Agency's ability to complete greenhouse gas emission regulations for power plants, House Majority 
Leader Rep. Eric Cantor (R-Va.) ... 

Emissions Trading 

European Union carbon emissions permits had their biggest monthly gain in a year after the bloc cut the 
2014 supply by about one-fifth to help deal with a glut. ... 

Energy 

New energy efficiency requirements for refrigerators, freezers and other commercial refrigeration 
equipment used in supermarkets and restaurants announced by the Energy Department Feb. 28 will save 
businesses $11.7 billion over 30 years, ... 

Energy 

Sen. John Hoeven (R-N.D.) told Bloomberg BNA in an on-camera interview Feb. 27 that President 
Obama and Secretary of State John Kerry have said multiple times that Obama will make the final 
decision about whether to approve the Keystone XL pipeline .... 

Energy 

Legislation that aims to increase the energy efficiency of commercial buildings leased to tenants is 
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scheduled to be considered on the House floor the week of March 3, according to an e-mail from one of 
the bill's sponsors obtained by Bloomberg ... 

Regulatory Policy 

The House Feb. 28 passed by a vote of 234-176 the Unfunded Mandates Information and Transparency 
Act (H.R. 899) to increase regulatory analyses, despite a veto threat by President Obama .... 

New York 

A plan by New York state to streamline its environmental review process has gained broad support from 
business interests but has raised concerns among environmental advocates who say the process is likely 
to become less stringent. ... 

Environmentalists are fighting EPA's claim they lack standing to sue over a 2012 agency policy memo 
that details EPA's response to the appellate ruling scrapping its Cross-State Air Pollution Rule (CSAPR), 
arguing that the approach in the memo harms environmentalists with health problems by failing to 
guarantee air pollution cuts. 

The National Association of Clean Air Agencies (NACAA), representing state and local air officials, is 
crafting a template for how states could craft plans for complying with EPA's pending climate rule for 
existing utilities, which may help address states' concerns over the burden in meeting the rule's tight 
timeline for writing the plans. 
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West Virginia is urging EPA to amend its landmark 2009 finding that greenhouse gases (GHGs) endanger 
public health when it issues its GHG rule for existing utilities, saying the agency should instead declare 
GHGs only pose threats to public welfare-- an approach the state argues would allow for a more flexible, 
less onerous utility rule. 

EPA will miss a self-imposed goal to finalize its "Tier Ill" fuel and vehicle emissions rule in February, but 
could issue the rule as early ... 

ENERGY EFFICIENCY: 

DOE steams ahead with third appliance standard in Obama's 'year of 
action' 

Katherine Ling, E&E reporter 

Published: Friday, February 28, 2014 

The Energy Department today rolled out new energy efficiency standards to make commercial 
refrigeration equipment in grocery and convenience stores about 30 percent more efficient-- providing 
another bump for President Obama's Climate Action Plan. 

This is the third appliance standard DOE has announced since Obama's State of the Union address a 
month ago, in which he pledged to use his executive power to forward his agenda, including cutting U.S. 
energy use, as part of his strategy to mitigate climate change. DOE published final efficiency standards 
for external power supplies and floodlights about a month ago Feb. 3). 

Three other proposed appliance efficiency regulations, which were published last fall, are queued up for 
finalization soon: furnace fans, walk-in coolers and freezers, and electric motors. 

The new commercial refrigeration rules update standards from 2009 and will save businesses up to $11.7 
billion on their energy bills over the next three decades, DOE said. The rules will take effect in 2017. 

The standards will cut carbon emissions by about 142 million metric tons, which brings the total carbon 
emissions savings from efficiency rules finalized under the Obama administration to 1.9 billion metric tons 
through 2030, according to DOE. The administration's goal is to reach 3 billion metric tons saved. 
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"In our supermarkets and grocery stores, refrigeration can use almost 40 percent of total energy use-
contributing a large portion of these businesses' utility bills," Energy Secretary Ernest Moniz said in a 
statement. "By improving the energy efficiency of commercial refrigeration equipment-- like restaurant
size fridges or the deli case at your local grocery store --we can make our businesses more competitive, 
reduce greenhouse gas emissions and save money." 

The Appliance Standards Awareness Project welcomed the new rules --which are more than a year late -
saying in a statement that much of the energy reduction is possible through new LED lighting and 
occupancy sensors, high-performance glass doors and high-efficiency motors, which all provide big 
efficiency gains. Companies could capture even more efficiency if they add doors to open refrigerator 
cases, ASAP added, although that was not included in today's rule. 

"These strong new efficiency standards will take a big bite out of the energy use of supermarket and 
restaurant refrigerators," ASAP Executive Director Andrew deLaski said. 

NATURAL GAS: 

Begich floats bill to create pipeline loan guarantee program 

Hannah Northey, E&E reporter 

Published: Friday, February 28, 2014 

Alaska Sen. Mark Begich (D) yesterday unveiled legislation that would provide a funding mechanism for 
expanding the country's gas and biofuel distribution pipelines in areas of the United States where energy 
prices are high. 

Begich, chairman of the Senate Commerce, Science and Transportation Subcommittee on Oceans, 
Atmosphere, Fisheries and Coast Guard, introduced the "Fuel Grid Distribution Loan Pilot 
Program Act," which would establish a five-year pilot loan guarantee program for natural gas and biofuel 
distribution lines to be financed and installed. 

Under the bill, the administrator of the Rural Utilities Service -- an agency within the Department of 
Agriculture --would establish the pilot program for utilities serving a population under 50,000 where 
energy prices are 200 percent higher than the national average, as determined by the U.S. Energy 
Information Administration's most recent data available. 

The funding stream would come from existing money within the Rural Utilities Service. 

The bill was sent to the Committee on Agriculture, Nutrition and Forestry. 

Begich's legislation arrives on the heels of the Federal Energy Regulatory Commission's announcement 
earlier this month that it will probe recent wintry wallops that triggered both unprecedented natural gas 
price spikes in the Midwest and Mid-Atlantic in recent week and the agency's first-ever order for a private 
pipeline to ship propane into the Midwest Feb. 20). 

Cheryl LaFleur, the agency's acting chairwoman, said FERC would hold a technical conference April1 to 
evaluate the grid's performance this winter to better understand the interplay between gas and electric 
markets and determine what market and operational issues were at play. 
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LaFleur also noted that FERC for the first time this month ordered a private pipeline to prioritize 
shipments of propane into the Midwest. A cold snap through much of the Midwest and Northeast earlier 
this month crimped propane supplies used by about 14 million rural Americans to heat their homes, and 
supplies dropped to their lowest in more than two decades. 

Last month, FERC approved PJM Interconnection's request to temporarily let its generators exceed a 
long-standing $1 ,000-per-megawatt-hour price limit for electricity sold into the market through the end of 
March. 

COAL: 

Port of Oakland rejects export proposal 

Manuel Quinones, E&E reporter 

Published: Friday, February 28, 2014 

The Port of Oakland, Calif., rejected a proposal yesterday that could have opened the door to expanded 
coal exports from the Bay Area. 

Port commissioners turned down a proposal from Louisville, Ky.-based Bowie Resource Partners LLC to 
expand coal shipments from the Charles P. Howard Terminal. 

Former port Commissioner Margaret Gordon, now co-director of the West Oakland Environmental 
Indicators Project, said in a statement that "the prospect of approving a new coal export terminal in 
Oakland would threaten to roll back all of the progress we have made on being good environmental 
stewards for our community." 

Commissioners also rejected a proposal from groups -- including Kinder Morgan Energy Partners LP and 
California-based Metropolitan Stevedore Co., also known as Metro Ports-- that environmentalists say 
likely included a coal component. 

Kinder Morgan and Metro Ports had been involved in export proposals in the Pacific Northwest. Those 
projects are no longer moving forward. 

Opponents of coal export terminals have questioned the economic viability of the proposals, citing 
uncertain long-term market conditions for coal. 

Coal market conditions are mixed at this point. The Bureau of Land Management last month agreed to 
delay re-offering the Hay Creek II tract in Wyoming at the request of Kiewit Mining Properties Inc. The 
agency rejected the company's bid last year. 

This week, the U.S. Energy Information Administration said the dollar value of U.S. net coal exports had 
more than tripled since 2005, going from 50 million short tons in 2005 to 126 million tons in 2012. 

"Despite the 2013 pullback in both volume and value, coal exports will continue to be important for 
companies involved in coal production and transportation," EIA said. 

A new by consulting firm ICF International Inc., which is helping review coal export proposals 
in the state of Washington, is also predicting a better 2014 for coal production. 
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"We believe that 2014 will be the nadir for producers and that both domestic and foreign demand will pick 
up steam to stabilize the business," it said. 

NUCLEAR WASTE: 

DOE calculates health impacts for 13 workers who inhaled radioactive 
materials 

Published: Friday, February 28, 2014 

Energy Department officials said yesterday that 13 workers at a nuclear waste storage site in New Mexico 
inhaled radioactive materials, though it's not clear whether they are at risk of health problems. 

Joe Franco, the manager of the Energy Department's Carlsbad, N.M., field office, said the agency will 
need to take several urine and fecal samples from the workers at the Waste Isolation Pilot Plant near 
Carlsbad to determine the rate at which their bodies are eliminating the plutonium and americium they 
inhaled. 

Fecal and urine tests can detect radioactive material at lower levels than a whole body scan, which 
measures all radioactive isotopes coming from a person's body and filters out those that come from 
natural sources. 

Several employees had scheduled appointments with outside laboratories for whole body scans, Franco 
said. 

The employees were exposed to the radiation after sensors in the facility detected a leak at about 11:30 
p.m. Feb. 14. No one was in the plant at the time, but sensors later found radiation had leaked in small 
levels outside the facility (Matthew Wald, Feb. 27). -- SP 

NUCLEAR POWER: 

NRC sniffs out trouble in smell test probe 

Published: Friday, February 28, 2014 

The Nuclear Regulatory Commission has completed its investigation into a smell test violation at the 
Pilgrim Nuclear Power Station in Plymouth, Mass., shedding light on a crucial aspect of nuclear safety at 
the nation's power plants. 

A control room operator at Pilgrim who went for a routine physical in January 2012 wasn't administered a 
standard smell test-- via scratch-and-sniff card -- used to determine whether the employee could smell 
potentially hazardous leaks, spills or fire. The operator reported the incident, which led to the NRC 
investigation. 

A keen sense of smell is considered one of the first lines of defense in preventing harmful accidents at 
nuclear power plants across the country. Plants often scent their carbon dioxide supplies to make it easier 
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Feb. 28). -- HG 

INDIANA: 

Bill threatens to kill state efficiency program 

Published: Friday, February 28, 2014 

An energy efficiency program in Indiana could be shut down by a bill cleared this week by the state House 
of Representatives. 

The bill, approved by a 69-26 vote in the House, was amended to include a clause prohibiting the Indiana 
Utility Regulatory Commission from signing or extending new contracts under the Energizing Indiana 
efficiency program after the end of the year. The amendment would effectively kill a program designed to 
help businesses and homeowners reduce their energy use. 

Utilities also would not be required to meet energy efficiency goals under the legislation, which will now 
return to the state Senate for debate. 

Opponents of the amended bill say scrapping the energy efficiency program would lead to increases in 
electricity rates. The program, which is financed through a monthly fee paid by utility customers, has 
saved enough energy since it launched two years ago to power 78,000 homes in Indiana, according to its 
website. 

State Sen. Jim Merritt (R), the author of the bill, said he will review the program's impact on residential 
and commercial power users before deciding whether to bring the amended bill to the Senate for a final 
vote or send it back to committee to restore the original language (Rick Callahan,'-"-~"'-'-'-'--'-""-'-"=""'

Feb. 26). -- HG 

ALABAMA: 

State Senate clears bill to regulate wind farms 

Published: Friday, February 28, 2014 

An Alabama bill to regulate wind farms moved a step closer to becoming law after passing the state 
Senate yesterday. 

The bill, authored by Sen. Phil Williams (R), would see the design, location, installation and operation of 
wind farms regulated by the state Public Service Commission. Wind farms also would need approval from 
local governments. 

There are no current regulations for wind projects in the state, according to Williams. The bill was 
approved by a 24-6 vote and will now move to the House (Mike Cason, Feb. 27). --
HG 

AUSTRALIA: 
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Residents urged to vacate town near burning coal mine 

Published: Friday, February 28, 2014 

Health officials in Australia have advised the elderly, young children and pregnant women to evacuate an 
Australian town where a coal mine has been burning for almost three weeks. 

Victoria state Chief Health Officer Rosemary Lester said the residents were asked to leave the town of 
Morwell because the fire in the Hazelwood Coal Mine was not expected to stop burning for at least 10 
days. Police suspect an arsonist set the fire on Feb. 9, but they haven't arrested a suspect yet. 

Although residents of the town of 14,000 have already reported chest ailments and headaches from the 
smoke, Lester said health workers had not yet seen serious health effects from the fire. 

"We do know that the longer the vulnerable people spend in the fine particles from the smoke, that that's 
a continuing risk to them," Lester said (Rod McGuirk, Feb. 28). -- SP 

NORWAY: 

Nation opens Arctic coal mine amid investment debate 

Published: Friday, February 28, 2014 

Norway has opened a new coal mine in the Arctic as the country debates a proposal to ban its sovereign 
wealth fund from investing in the coal industry. 

State-owned mining company Store Norske Spitsbergen Kulkompani AS this week opened a coal mine 
near Longyearbyen, the main settlement on the Arctic archipelago Svalbard. 

The mine could produce 2 million tons of coal per year for five years and employ around 200 people, the 
company said. The project is Store Norske's third coal mine on the remote island group that Norway has 
owned since 1925. 

The new mine was panned by environmental groups that argue that Norway should stop investing in fossil 
fuels. 

"It's not necessary, and it's extremely bad for the climate," said Truls Gulowsen, the director for 
Greenpeace in Norway. 

But lawmakers said they weren't focused on the new mine as they debate investment strategies for the 
country's $890 billion sovereign wealth fund. 

"These are two different issues; at the current time there is no issue presented to Parliament to debate if 
we're going to change our policies in Svalbard," Labor Party member Torstein Tvedt Solberg said (Saleha 
Mohsin, Feb. 27). --DB 
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It's 10:30 a.m. and a group of office workers are desperate for a pick-me-up. One of them reaches for a KitKat bar, 
the crunchy chocolate treat made by international food and beverage company Nestle S.A He opens the package. 
Instead of chocolate, he breaks off a hairy finger of an orangutan. He takes a bite; blood spurts on the computer 
keyboard and runs down his chin. He casually wipes it away with his sleeve. His co-workers look horrified. 

California got some much-needed precipitation over the weekend, but not nearly enough to ameliorate the state's 
persistent drought, weather and water experts said. 

The "gigafactory" that electric automaker Tesla announced last week is superlative in just about every sense. It would 
be 1 0 times larger than any lithium-ion battery factory that exists in a facility more than twice the size of the Mall of 
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America and would round out a Tesla fleet that by 2028 may store more electricity than Mexico uses in a day. 

Oil wells, the oft-overlooked siblings of gas wells when it comes to U.S. EPA regulations, will be responsible for 
almost all the growth in methane emissions from the energy sector between 2011 and 2018. 

Brought to you by the Office of General Counsel Law 
Library 
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Jennifer Turley, Law Librarian 

ASRC Primus Contractor 

U.S. Environmental Protection Agency 

Office of General Counsel 

202/564-3971 

Tell us how we're doing- rate our customer service! 
http://www .surveymon key.com/s/e palibsurvey 
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To: 
From: 
Sent: 
Subject: 

EPA-HQ-2015-004767 Interim 3 

Huffman, Linda[Huffman.Linda@epa.gov] 
Giles-AA, Cynthia 
Tue 2/25/2014 1 :40:15 PM 
Keystone 

Can you see ifl can get a 15 minute call with Kerri Ann today? Thanks 
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To: 
From: 
Sent: 
Subject: 

EPA-HQ-2015-004767 Interim 3 

Miles, Erin[Miles.Erin@epa.gov] 
Giles-AA, Cynthia 
Fri 2/21/2014 8:31:15 PM 
RE: Air & Radiation Law News for February 21, 2014 

That's not an option I am offered. Says have to sign in to prove am a registered user. 
user name and passoword. 

From: Miles, Erin 
Sent: Friday, February 21, 2014 10:20 AM 
To: Giles-AA, Cynthia 

Subject: RE: Air & Radiation Law News for February 21, 2014 

From: Giles-AA, Cynthia 
Sent Friday, February 21, 2014 10:18 AM 
To: Miles, Erin 
Subject: Fw: Air & Radiation Law News for February 21, 2014 

From: Turley, Jennifer 
Sent: Friday, February 21,2014 10:14:42 AM 
To: Allnutt, David; Anderson, Lea; Anderson, Steve; Aranda, Amber; Averback, Jonathan; 
Bennett, Karen; Bessette, Suzanne; Bogoshian, Matthew; Branning, Amy; Bunker, Byron; 
Cappuccio, Michelle; Chapman, Apple; Chester, Steven; Cozad, David; Crum, Lynda; Crystal, 
Roy; Davis, Julian; Dickinson, David; Dierker, Carl; Dolph, Becky; Doster, Brian; Dubey, 
Susmita; Dubois, Roland; Embrey, Patricia; Frey, Bert; Froikin, Sara; Giles-AA, Cynthia; 
Graham, Cheryl; Hannon, John; Harrison, Ben; Hoffman, Howard; Hogan, Stephanie; Holmes, 
Carol; Horowitz, Michael; lgoe, Sheila; lsales, Lydia; Jordan, Scott; Kaplan, Robert; Kataoka, 
Mark; Klepp, Robert; Knapp, Kristien; Lovett, Lauren; Mackey, Cyndy; Manners, Mary; Marks, 
Matthew; Matthews, Keith; McConkey, Diane; Mclean, Kevin; Moore, Bruce; Morgan, Jeanette; 
Moyer, Robert; Mulkey, Marcia; Muller, Sheldon; Murray, Suzanne; Nguyen, Quoc; OECA-OCE
AED; Okoye, Winifred; Orlin, David; Pastorkovich, Anne-Marie; Prince, Michael; Rodman, 
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Sonja; Rowland, John; Sagoff, Kendra; Schaaf, Eric; Schmidt, Lorie; Silver, Meg; Silverman, 
Steven; Singh, Padmini; Snyder, Doug; Srinivasan, Gautam; Stahle, Susan; Starfield, Lawrence; 
Stern, Allyn; Thrift, Mike; Tierney, Jan; Ting, Kaytrue; Tsirigotis, Peter; Versace, Paul; Vetter, 
Rick; Walker, Mike; Ward, W. Robert; Wase, Alana; Wilcox, Geoffrey; Williams, Brent; Williams, 
Melina; Williamson, Timothy; Zenick, Elliott; Wills, Jennifer; Conger, Nick; Blake, Wendy; 
Schramm, Daniel 
Subject: Air & Radiation Law News for February 21, 2014 

Air Pollution 

Federal appeals court judges appeared inclined Feb. 20 to defer to the Environmental Protection 
Agency's expertise over its decision to tighten air quality standards for fine particulate matter (Nat'l Ass'n 
of Mfrs. v. EPA, ... 
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Climate Change 

Legislation introduced in the California Senate would direct state air quality regulators to recommend post-
2020 greenhouse gas emissions reduction targets .... 

Climate Change 

California would impose a carbon tax that would reach $50 a ton by 2030 instead of including emissions 
from transportation fuels in the state's landmark greenhouse gas emission reduction program, under a 
proposal announced by Senate ... 

Climate Change 

Government reviewers for the third National Climate Assessment have paid particular attention to its 
discussion of climate change response strategies, according to the chairman of the committee developing 
the report .... 

Climate Change 

The New York State Public Service Commission Feb. 20 approved a plan by Consolidated Edison Co. of 
New York to spend $1 billion over the next four years for storm hardening and resiliency projects in 
preparation for severe weather .... 

Climate Change 

President Barack Obama, Canadian Prime Minister Stephen Harper and Mexican President Enrique Pena 
Nieto cited a shared concern for addressing climate change and pledged to work together to reduce 
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greenhouse gas emissions during a Feb. 19 ... 

Climate Change 

Environmental and industry panelists disagreed on whether Section 111 (d) of the Clean Air Act would 
permit existing coal-fired power plants to incorporate carbon dioxide emissions reductions that occur 
outside the "fence line" ... 

Energy 

The British Columbia Environmental Assessment Office (EAO) will receive an additional C$9 million 
(US$8 million) over three years to handle assessments of resource development impacts of proposed 
liquefied natural gas (LNG) facilities ... 

Energy 

The Federal Energy Regulatory Commission on Feb. 20 approved a capacity expansion for the new 
Sabine Pass liquefied natural gas export terminal and denied market-based rates for the reversed 
Seaway oil pipeline .... 

Energy 

The Massachusetts Energy Facilities Siting Board has approved all necessary state and local permits for 
the construction of a 629-megawatt natural gas-fired power plant in Salem, Mass., just two days after 
plant developers agreed to the ... 

Hazmat Transport 
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While the freight rail industry has been "tremendously open" to voluntary interim measures to enhance 
safety on railway cars that transport crude oil, those measures aren't ready to be finalized, Transportation 
Secretary ... 

Appellate judges at Feb. 20 oral arguments appeared skeptical of industry groups' suit over EPA's 
decision to tighten its fine particulate matter (PM2.5) national ambient air quality standard (NAAQS) by 
citing deference to the agency's scientific judgment, but queried EPA's first-time near-road air monitoring 
requirement for the pollutant. 

Four GOP senators are calling on federal wildlife agencies to "vacate" the formal Endangered Species 
Act (ESA) consultation process with EPA over its pending rule governing cooling water intake structures 
at power plants, a review that environmentalists have said could result in stricter control requirements. 

Biofuels groups are defending EPA in refiners' suit challenging the agency's 2013 renewable fuel 
standard (RFS) blending requirements as unreasonably high, with the biofuels advocates ... 

KEYSTONE XL: 

Decision could drag past November after pushback in Neb. 
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Elana Schor, E&E reporter 

Published: Thursday, February 20, 2014 

It's beginning to look a lot like 2012 all over again as resistance in Nebraska points to a months-long 
delay in President Obama's ruling on the Keystone XL pipeline, possibly until after the next election. 

Soon after the Corn husker State's attorney general appealed an hours-old court decision that invalidated 
a Nebraska law passed to expedite a new route for KXL, Obama added geopolitical context to his review 
of the oil sands crude pipeline while standing beside the Canadian premier whose government has 
lobbied hard for its approval. 

After praising the economic value of North America's "amazing bounty of traditional fossil fuels" during a 
joint appearance with Canadian Prime Minister Stephen Harper and Mexican President Enrique Pena 
Nieto, Obama vowed to set an example for developing nations ahead of next year's global emissions 
talks in Paris. 

Since "we only have one planet," Obama said, the United States and its continental neighbors should 
work to "promote economic development and growth, recognizing that we're not going to immediately 
transition off of fossil fuels," while also projecting leadership in order to maintain "leverage over" China, 
India and other rising greenhouse gas generators. 

His remarks, which followed a defense of the federal review of the $5.4 billion KXL, suggest that the 
White House views the pipeline's impact on climate geopolitics as less than settled despite the State 
Department's prediction last month of a minor emissions impact Jan. 31 ). 

Obama spoke after a district court judge in Nebraska struck down a law that empowered its GOP 
governor to approve a new route for the 1, 179-mile heavy oil conduit without a review by the independent 
state Public Service Commission, or PSC Feb. 19). Nebraska Attorney General Jon 
Bruning quickly appealed that decision, but it remains unclear whether a new judge can finish hearing the 
case before the PSC process runs its course. 

PSC rules allow its siting reviews to take up to seven months following a formal application by KXL 
sponsor TransCanada Corp. Given the political pressure already mounting on pro-pipeline Democratic 
lawmakers who must face voters in November, such as Senate Energy and Natural Resources 
Chairwoman Mary Landrieu of Louisiana, the new uncertainty in Nebraska appears to bolster the 
administration's case for holding off on a KXL ruling until after Election Day. 

"President Obama refused to make a decision on Keystone XL until it had a route in accordance with 
state law, and there is no reason for the president to change course now," Natural Resources Defense 
Council attorney Anthony Swift wrote yesterday in a response to the Nebraska court decision. 

Beyond the White House's role, the State Department could choose to pause its national interest 
determination on the pipeline while the Nebraska route is re-examined, ClearView Energy Partners LLC 
analyst Kevin Book advised clients in a note yesterday. A similar decision by State in late 2011 paved the 
way for GOP insistence on a 60-day deadline for Obama to weigh in on the pipeline, which led to a 
presidential rejection in early 2012 and a resubmission of a new route by TransCanada. 

"Whether or not State stops the [national interest determination] clock, agency and White House 
spokespeople have strenuously reiterated that neither the secretary of State nor the president will be 
hurried into making any decisions," Book wrote. "In short, 'Keystone Standard Time' seems poised to drag 
on a little longer ... it could potentially stretch beyond the November 4, 2014, midterm elections." 
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As the Nebraska drama played on, billionaire anti-KXL climate activist Tom Steyer hosted a half-dozen 
Democratic senators at his San Francisco home for a fundraiser last night that sent $400,000 to the 
party's upper-chamber campaign effort. Steyer announced plans Monday to spend $100 million or more 
on electing climate-friendly candidates this fall. 

Senate Majority Leader Harry Reid's (D-Nev.) remarks to the 70 attendees "focused on the importance of 
creating an offset to the Koch brothers," the energy magnates known for their lavish campaign spending 
in support of conservative candidates, according to a source at the Steyer fund raiser who spoke on 
condition of anonymity. 

Vice President AI Gore also addressed the crowd, calling Steyer "Mr. Tipping Point" in the fight to bring 
climate change back to the top of the Democratic agenda, the source said, while Sens. Sheldon 
Whitehouse (D-R. I.) and Patrick Leahy (D-Vt.) homed in on "how exposed the Republicans are for 
adopting and promoting a basic anti-science position." 

Also in the crowd were Sens. Jeanne Shaheen (D-N.H.), Mark Udall (D-Colo.) and Ben Cardin (D-Md.), 
as well as Rep. Gary Peters (D-Mich.), who is running to replace retiring Sen. Carl Levin (D-Mich.). Peters 
is the only one of 10 Democratic candidates in the nation's most hotly contested Senate races to openly 
criticize KXL Feb. 18). 

Steyer himself, who co-hosted the fund raiser with donors Mark and Susie Tompkins Buell and Wade 
Randlett, spoke to his guests about new polling on KXL that his advisers will publicly release today. The 
survey focuses on the importance of the end use of KXL's emissions-heavy Canadian oil sands crude -
namely, whether it stays in the United States or is exported, in raw or refined form-- in terms of voter 
opinion about the pipeline. 

Among the crowd of more than five dozen people dining on grass-fed beef and salmon at Steyer's home, 
according to the source in attendance, were League of Conservation Voters President Gene Karpinski 
and former Sierra Club chief Carl Pope. 

AIR POllUTION: 

Federal judges skeptical of industry challenge to EPA soot standard 

Jeremy P. Jacobs, E&E reporter 

Published: Thursday, February 20, 2014 

Federal appellate judges were skeptical today of a broad industry challenge to U.S. EPA's new air 
standard for fine particles, or soot. 

The National Association of Manufacturers, U.S. Chamber of Commerce and other industry groups are 
seeking to vacate EPA's decision a little more than a year ago to tighten the National Ambient Air Quality 
Standard for fine particles from 15 micrograms per cubic meter over a year to 12 micrograms. 

EPA justified making the standard more stringent by pointing to a series of scientific studies that have 
linked exposure to the particles, which come from tailpipes, power plants, drilling operations and boilers, 
to a variety of cardiovascular ailments Dec. 14, 2012). 

But industry groups claimed they submitted their own studies that suggested retaining the 15-microgram 
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standard was sufficient. 

William Wehrum of Hunton and Williams LLP, representing industry, told the U.S. Court of Appeals for the 
District of Columbia Circuit that EPA "put its thumb on the scale" in deciding which studies to give greater 
weight to. 

"We submitted data, and there is no indication the agency responded," Wehrum said. 

But at least two members of the three-judge panel suggested the agency deserves deference in setting 
the standard. 

Judge Brett Kavanaugh, a Republican appointee who has previously criticized EPA air rules, said bluntly 
at one point that industry is facing an "uphill climb" because EPA's Clean Air Scientific Advisory 
Committee, or CASAC, unanimously recommended the level EPA promulgated. 

Kavanaugh said that he was "having trouble seeing how EPA could be deemed to have acted unlawfully" 
and that he was "not seeing how we can second-guess this," since EPA waded through thousands of 
studies and used its discretion in setting the standard. 

Judge David Tatel, a Democratic appointee, appeared to agree. He noted that previous D.C. Circuit cases 
have held that it is appropriate for the agency to consider all studies early in the rule making process, then 
winnow down that number later. 

"We have cases saying that's an appropriate way for the agencies to proceed," he said. 

Eric Hostetler of the Department of Justice, representing EPA, sought to build upon the judges' 
questioning. He said the standard "easily meets the applicable deferential standard of review." 

Environmentalists have applauded the new standard, pointing out that the previous limits were set in 1997 
and were widely regarded as insufficient to protect public health. 

Industry groups, however, criticized them and quickly filed the current lawsuit. In addition to their 
argument regarding the scientific studies, they challenged EPA's decision to change the monitoring 
system for determining whether areas are in attainment of the new standard, as well as eliminate the 
ability of states to average results for more than one monitor. The rule called for near-road monitoring, 
which industry claims will reflect exaggerated results from traffic that isn't representative of the area as a 
whole. 

Tatel and Kavanaugh were joined on the panel by Judge Janice Rogers Brown, another Republican 
appointee. In a good sign for EPA, they asked very few questions of Hostetler. 

Kavanaugh did question Hostetler about the near-road monitoring, though. He responded that the 
requirement was aimed at making sure EPA has data that are representative of where people live. In 
urban areas, he said, vulnerable populations-- such as low-income households-- frequently live near 
roadways and are exposed to high levels of particulate matter due to tailpipe emissions. 

It was "eminently reasonable for EPA to fill a gap" in its monitoring, Hostetler said. 

BIOFUElS: 

RFS rollback would put policy on 'manageable' track -- EPA 
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transportation chief 

Amanda Peterka, E&E reporter 

Published: Thursday, February 20, 2014 

ORLANDO, Fla. --A proposal to reduce the renewable fuel mandate that many saw as a step backward 
for federal biofuels policy was in fact an attempt to define a "manageable trajectory" going forward, U.S. 
EPA's transportation head said yesterday. 

Christopher Grundler told an ethanol industry audience here that EPA aimed to address practical realities 
in the marketplace-- not undermine the biofuels industry. The agency and the Obama administration 
remain fully committed to the industry, he said. 

"Biofuels has got to be part of that solution set" for reducing emissions in the transportation sector, EPA's 
Office of Transportation and Air Quality director said. "In my opinion, it's way, way too early to declare 
failure here." 

EPA's proposal, though, calls for a 16 percent cut in ethanol and advanced biofuel usage this year 
compared with the level set out in the 2007 Energy Independence and Security Act. The agency would 
mandate 13 billion gallons of conventional ethanol-- 1.4 billion gallons below what the act requires-- and 
2 billion gallons of advanced biofuels made from feedstocks other than cornstarch, a reduction of 1.75 
billion gallons from the act's goal. 

The agency cited concerns with an "inadequate domestic supply" of biofuels, the limit to the amount of 
ethanol that can be used in today's fueling infrastructure and low confidence that the nation can produce 
a substantial amount of next-generation biofuels this year Nov. 15, 2013). 

The rule, which was leaked in draft form ahead of the official November proposal, has been EPA's most 
controversial renewable fuel decision to date. 

A December public hearing on the proposed rule drew a record number of attendees and testifiers, many 
of whom told personal stories both in support of and in opposition to the proposal. One college student 
drove more than 800 miles from Michigan to Washington, D.C., to testify in support of biofuels. 

A team of about a dozen EPA employees is currently wading through more than 140,000 written public 
comments, 6,000 of which are unique, Grundler said. Hundreds of the comments were more than 100 
pages in length. 

Oil industry representatives, livestock producers and food manufacturers have generally opposed the 
proposal, arguing that the agency came up short. 

"While the agency took a step in the right direction, we still have concerns that the proposal doesn't go far 
enough to protect consumers," the American Petroleum Institute says. 

Biofuels producers and farmers, on the other hand, submitted thousands of comments in opposition 
because they felt it missed the mark in the opposite direction. They say EPA has no legal basis for 
proposing such deep reductions. 

"They're mad as hell," National Corn Growers Association Vice President for Public Policy Jon Doggett 
said this week about the extent of the commenting. 
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While finding a middle ground will be a weighty task, EPA is aiming to finalize the rule by midnight June 
20. 

Grundler told ethanol industry representatives in Orlando at the Renewable Fuels Association's annual 
conference that the rule could change to take into account updated information and all the public 
comments. 

"What I think are central points for the policy going forward is: How do we put this on a manageable 
trajectory?" he said. "What does it look like, what is it reasonable for us to assume is that growth pattern? 
And how can we be more predictable about this so we don't go through this argument year after year?" 

In a discussion with reporters after his speech, Grundler defined a "manageable trajectory" as one that 
shows steady growth in the overall biofuels space and remains neutral among the various types of 
renewable fuels. 

"It does the country, the society, the economy, no good if these fuels aren't used," Grundler told reporters. 
"We're not going to be reducing emissions if they're not used." 

Grundler also told reporters that the agency has attempted to be conservative in its estimates of cellulosic 
biofuel production, or the generation of advanced biofuels from plant-based materials like agricultural 
residue and switch grass. EPA has consistently overshot with its estimations of production and lost a 
federal court case over its 2012 number. In the 2014 proposal, the agency pegged cellulosic production at 
17 million gallons. 

"I'm not happy that the EPA has been wrong every year about this," Grundler said. "We are looking at 
what processes we're using to estimate future cellulosic production. And it's hard. There's a considerable 
amount of uncertainty." 

EPA in general believes that the policy must address "practical realities" in the ethanol marketplace today, 
including the 10 percent blend wall, or the technically feasible ethanol saturation point in the marketplace. 

What EPA is not proposing to do, the transportation chief said, is be a price-setting agency for Renewable 
Identification Numbers, or the credits associated with gallons of biofuels that refiners buy and sell to meet 
their annual obligations. Skyrocketing RIN prices last year prompted an outcry by refiners that the country 
had hit the blend wall and that the renewable fuel standard had become unworkable. 

Documents show that the White House was concerned about high RIN prices during an interagency 
review of EPA's proposal Jan. 6). The price for RINs dropped when a draft of the proposal 
was leaked and refiners learned they might have to blend less ethanol into gasoline this year. 

Grundler said he has tried "very, very hard" to avoid predicting RIN prices and the effect they have on 
retail gasoline prices. Grundler, a Michigander who has led EPA's transportation office for only about 17 
months, also took full credit for the proposal despite the lengthy and rigorous review process. 

"I want to own this proposal. This was EPA's proposal. This was EPA's decision," he said. "We were 
addressing what we consider practical realities in the marketplace. We saw no way to get from A to B." 

BIOFUElS: 

'Forever young' duckweed has big potential as raw material 
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Amanda Peterka, E&E reporter 

Published: Thursday, February 20, 2014 

A flowering plant no larger than a pencil-tip eraser might emerge as an important raw material for 
biofuels. 

So say researchers who've completed the genome for that plant, duckweed. 

The kidney-shaped plant, Spirodela polyrhiza, that's also known as bayroot covers still water bodies in 
thick mats. Unlike other raw materials being considered for advanced biofuels, duckweed lacks the woody 
material that must be broken down in fuel production, regrows quickly and can be harvested easily. 

Knowing which genes affect which traits will allow researchers to engineer duckweed specifically for 
biofuel production, said Joachim Messing, director of the Waksman Institute of Microbiology at Rutgers 
University and senior author of the research. 

"New variants can be created with modified pathways for industrial applications," Messing said. 

Duckweed has been used traditionally as a green treatment for scrubbing pollutants. It has been found to 
lower nitrogen and phosphorus concentrations in farm runoff and to absorb metals and other pollutants. 

Messing joined researchers from the Department of Energy's Joint Genome Institute and several other 
facilities to complete the genome of duckweed. Results of their research were published yesterday in the 
journal Nature Communications. 

The scientists found duckweed has one of the smallest known plant genomes, about 27 percent fewer 
genes than Arabidopsis thaliana, which was previously thought to be the smallest plant genome. 

Most surprisingly, the look into the plant at the molecular level showed that duckweed's genes remain in a 
juvenile state. 

Messing called it a "forever young lifestyle." 

"There is an arrest in development and differentiation of organs," Messing said. "So this arrest allowed us 
to uncover regulatory networks that are required for differentiation and development." 

In a find especially useful for biofuel production, the sequencing showed that the genes responsible for 
cellulose and lignin -- the woody parts of plants that must be broken down before biofuel production -
were either missing or not well-developed through its arrested development. Other genes related to cell 
walls were lower than in other plants. 

On the other hand, the genes controlling the production of starch, the part of the plant used to make fuels, 
remained in the duckweed genome. Researchers projected that the genes were probably used to create 
starch-filled buds that help the plants sink to the bottom of ponds in cold winter weather. 

"Understanding which genes produce which traits will allow researchers to create new varieties of 
duckweed with enhanced biofuel traits, such as increased reduction of cellulose or increased starch or 
even higher lipid production," according to a statement on the study. 

Duckweed has other traits that would help with biofuel production. It has, for example, one of the quickest 
growing times of any plant: Under optimal conditions, the fastest-growing ones can clone themselves and 
double in less than 30 hours. 
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One company, Ceres Energy Group, is already producing electricity from duckweed. Messing estimated it 
would take about another five years to produce biofuels from the plant. 

The study's implications go beyond biofuels. 

"The sequencing of this genome opens new frontiers in the molecular biology of aquatic plants," Messing 
said. "This publication represents the single largest advancement in this field and a new milestone in plant 
molecular biology and evolution." 

ETHANOl: 

Big retailers to warn customers about E15 

Amanda Peterka, E&E reporter 

Published: Thursday, February 20, 2014 

Three large retailers plan to warn customers around the country this spring that high levels of ethanol 
could damage their lawn mowers and chain saws. 

Lowe's Companies Inc., Wai-Mart Stores Inc. and True Value Co. will all carry labels either in their stores 
or in catalogs warning customers that gasoline containing 15 percent ethanol, or E15, cannot be used in 
their outdoor equipment. The signs and ads feature a red hand gesturing to the reader to stop and 
contain the phrase "Look Before You Pump." 

The Outdoor Power Equipment Institute, a longtime critic of U.S. EPA's decision to approve the 
introduction of E15 into the marketplace, launched the campaign last year. 

"The challenge for our industry is the machinery today are designed for a specific fuel," Kris Kiser, 
president and CEO of the institute, said this week at an ethanol industry conference in Orlando, Fla. "One 
of the reasons we've taken the position we have on E15 is the machine is not designed to run on it." 

EPA has approved E15 for use only in cars with model years 2001 and newer. Legally, outdoor power 
equipment, motorcycles and boats are not allowed to use the fuel --they are approved only for fuel with 
an ethanol content of up to 10 percent -- because of ethanol's corrosive nature. 

But retailers say they worry that power equipment customers will fuel up with E15, and consequently 
damage their equipment, as it becomes more of a dominant fuel found in gas stations. 

The "Look Before You Pump" campaign is "exactly what our stores need to meet the challenges posed by 
higher ethanol fuel blends," said Ken Goodgame, senior vice president and chief merchandising officer at 
True Value. 

Some Lowe's and Wai-Mart stores already carry the signage. True Value will carry the warning on the 
back cover of its spring outdoor power catalog. The DIY Network is also supporting the program through 
social media and messaging on its TV shows. 

About 60 stations in 12 states today offer E15 as a fuel choice, according to the Renewable Fuels 
Association. 
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NUCLEAR WASTE: 

Monitors detect airborne radiation near N.M. repository 

Published: Thursday, February 20, 2014 

An independent monitoring center said yesterday it found radioactive isotopes in an air sensor a half-mile 
from the Carlsbad, N.M., nuclear waste repository that was shut down last week, but the readings were 
far below what U.S. EPA deems unsafe. 

The filter from a monitor northwest of the Waste Isolation Pilot Plant, which stores radioactive materials 
from military facilities, detected trace amounts of americium and plutonium, said Russell Hardy, the 
director of the Carlsbad Environmental Monitoring and Research Center. 

The levels are low enough that "you could eat it and it wouldn't hurt you," Hardy said. 

The levels are the highest ever detected at or around the site, which has remained closed to all 
nonessential personnel after sensors inside the facility detected airborne radiation. The plant had 
temporarily shut down two weeks ago when a truck delivering salt caught fire at an underground mine 
within the site. 

That fire was in an area that Department of Energy officials said was separate from where nuclear waste 
is stored. A second air sampling station 11 miles from the plant showed no radiation, Hardy said 

Feb. 19). -- SP 

UNITED KINGDOM: 

E.U. sues Britain for exceeding air pollution limits 

Published: Thursday, February 20, 2014 

The European Commission is suing Britain for exceeding air pollution limits from traffic, a case that will 
force the country to introduce tougher air pollution restrictions or face hefty fines. 

Britain has two months to respond to the case, introduced today, which accuses the country of exceeding 
E.U. limits for nitrogen dioxide pollution. Air pollution causes around 29,000 early deaths each year, 
according to British government advisers, making it the country's second biggest killer after smoking. 

The lawsuit follows a ruling by the country's Supreme Court in May 2013 that found the country guilty of 
breaking the E.U. Air Quality Directive. Government plans to improve air quality would not reach E.U. 
standards in the most affected areas until 2020, and in London until 2025 -- 15 years after the original 
deadline. 

Twenty-two E.U. member states are also struggling to meet the law's requirements, according to the 
European Commission (Ben Garside, Feb. 20). -- HG 
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CHINA: 

Beijing issues first emergency air pollution alert 

Published: Thursday, February 20, 2014 

The Chinese capital of Beijing issued its first emergency pollution alert today as it asked residents to cut 
down on outdoor activities and construction to prevent dust formations that could exacerbate expected 
heavy smog in the next three days. 

The alert will require workers to spray roads frequently, and construction sites will use sprinklers to control 
dust. 

The decision shows the growing concern China's top leaders have for pollution in the often-smoggy 
capital, as residents push back against years of unfettered growth that has sometimes come at the 
expense of clean water and soil. 

The yellow alert issued by the Beijing Municipal Environmental Protection Bureau was the first use of a 
color-coded warning system it launched last year, even though readings from air monitors showed the city 
had seen other days this year with higher levels of particulate pollution (Dominique Patton, Feb. 
20). -- SP 

In Sao Paulo, Brazil, 33-year-old computer engineer Camila Menezello Lucena was both thirsty and perspiring by the 
time she arrived home from work. Normally, she would have gulped down several glasses of water before taking a 
leisurely shower, but it was Tuesday and water was limited. 

SACRAMENTO -- California's Senate majority leader yesterday proposed a carbon tax for transportation fuel to 
replace part of the state's landmark cap-and-trade program for greenhouse gases but immediately ran into opposition 
from fellow top Democrats and environmental groups. 
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Tres Amigas, the $1.9 billion project that aims to connect three U.S. electric grids, is nearing its initial construction 
phase -- assuming financing comes together. 

Dominion Virginia Power, the state's largest electricity supplier, has proposed to spend up to $500 million within the 
next decade to harden its transmission substations and other critical infrastructure against armed assaults and natural 
disasters, and stockpile crucial equipment for major damage recovery. 
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Air Pollution 

Federal appeals court judges appeared inclined Feb. 20 to defer to the Environmental Protection 
Agency's expertise over its decision to tighten air quality standards for fine particulate matter (Nat'l Ass'n 
of Mfrs. v. EPA, ... 

Climate Change 

Legislation introduced in the California Senate would direct state air quality regulators to recommend post-
2020 greenhouse gas emissions reduction targets .... 

Climate Change 

California would impose a carbon tax that would reach $50 a ton by 2030 instead of including emissions 
from transportation fuels in the state's landmark greenhouse gas emission reduction program, under a 
proposal announced by Senate ... 

Climate Change 

Government reviewers for the third National Climate Assessment have paid particular attention to its 
discussion of climate change response strategies, according to the chairman of the committee developing 
the report .... 
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Climate Change 

The New York State Public Service Commission Feb. 20 approved a plan by Consolidated Edison Co. of 
New York to spend $1 billion over the next four years for storm hardening and resiliency projects in 
preparation for severe weather. ... 

Climate Change 

President Barack Obama, Canadian Prime Minister Stephen Harper and Mexican President Enrique Pena 
Nieto cited a shared concern for addressing climate change and pledged to work together to reduce 
greenhouse gas emissions during a Feb. 19 ... 

Climate Change 

Environmental and industry panelists disagreed on whether Section 111 (d) of the Clean Air Act would 
permit existing coal-fired power plants to incorporate carbon dioxide emissions reductions that occur 
outside the "fence line" ... 

Energy 

The British Columbia Environmental Assessment Office (EAO) will receive an additional C$9 million 
(US$8 million) over three years to handle assessments of resource development impacts of proposed 
liquefied natural gas (LNG) facilities ... 

Energy 
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The Federal Energy Regulatory Commission on Feb. 20 approved a capacity expansion for the new 
Sabine Pass liquefied natural gas export terminal and denied market-based rates for the reversed 
Seaway oil pipeline .... 

Energy 

The Massachusetts Energy Facilities Siting Board has approved all necessary state and local permits for 
the construction of a 629-megawatt natural gas-fired power plant in Salem, Mass., just two days after 
plant developers agreed to the ... 

Hazmat Transport 

While the freight rail industry has been "tremendously open" to voluntary interim measures to enhance 
safety on railway cars that transport crude oil, those measures aren't ready to be finalized, Transportation 
Secretary ... 

Appellate judges at Feb. 20 oral arguments appeared skeptical of industry groups' suit over EPA's 
decision to tighten its fine particulate matter (PM2.5) national ambient air quality standard (NAAQS) by 
citing deference to the agency's scientific judgment, but queried EPA's first-time near-road air monitoring 
requirement for the pollutant. 

Four GOP senators are calling on federal wildlife agencies to "vacate" the formal Endangered Species 
Act (ESA) consultation process with EPA over its pending rule governing cooling water intake structures 
at power plants, a review that environmentalists have said could result in stricter control requirements. 
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Biofuels groups are defending EPA in refiners' suit challenging the agency's 2013 renewable fuel 
standard (RFS) blending requirements as unreasonably high, with the biofuels advocates ... 

KEYSTONE XL: 

Decision could drag past November after pushback in Neb. 

Elana Schor, E&E reporter 

Published: Thursday, February 20, 2014 

It's beginning to look a lot like 2012 all over again as resistance in Nebraska points to a months-long 
delay in President Obama's ruling on the Keystone XL pipeline, possibly until after the next election. 

Soon after the Cornhusker State's attorney general appealed an hours-old court decision that invalidated 
a Nebraska law passed to expedite a new route for KXL, Obama added geopolitical context to his review 
of the oil sands crude pipeline while standing beside the Canadian premier whose government has 
lobbied hard for its approval. 

After praising the economic value of North America's "amazing bounty of traditional fossil fuels" during a 
joint appearance with Canadian Prime Minister Stephen Harper and Mexican President Enrique Peria 
Nieto, Obama vowed to set an example for developing nations ahead of next year's global emissions 
talks in Paris. 

Since "we only have one planet," Obama said, the United States and its continental neighbors should 
work to "promote economic development and growth, recognizing that we're not going to immediately 
transition off of fossil fuels," while also projecting leadership in order to maintain "leverage over" China, 
India and other rising greenhouse gas generators. 

His remarks, which followed a defense of the federal review of the $5.4 billion KXL, suggest that the 
White House views the pipeline's impact on climate geopolitics as less than settled despite the State 
Department's prediction last month of a minor emissions impact Jan. 31 ). 

Obama spoke after a district court judge in Nebraska struck down a law that empowered its GOP 
governor to approve a new route for the 1, 179-mile heavy oil conduit without a review by the independent 
state Public Service Commission, or PSC Feb. 19). Nebraska Attorney General Jon 
Bruning quickly appealed that decision, but it remains unclear whether a new judge can finish hearing the 
case before the PSC process runs its course. 
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PSC rules allow its siting reviews to take up to seven months following a formal application by KXL 
sponsor TransCanada Corp. Given the political pressure already mounting on pro-pipeline Democratic 
lawmakers who must face voters in November, such as Senate Energy and Natural Resources 
Chairwoman Mary Landrieu of Louisiana, the new uncertainty in Nebraska appears to bolster the 
administration's case for holding off on a KXL ruling until after Election Day. 

"President Obama refused to make a decision on Keystone XL until it had a route in accordance with 
state law, and there is no reason for the president to change course now," Natural Resources Defense 
Council attorney Anthony Swift wrote yesterday in a response to the Nebraska court decision. 

Beyond the White House's role, the State Department could choose to pause its national interest 
determination on the pipeline while the Nebraska route is re-examined, ClearView Energy Partners LLC 
analyst Kevin Book advised clients in a note yesterday. A similar decision by State in late 2011 paved the 
way for GOP insistence on a 60-day deadline for Obama to weigh in on the pipeline, which led to a 
presidential rejection in early 2012 and a resubmission of a new route by TransCanada. 

"Whether or not State stops the [national interest determination] clock, agency and White House 
spokespeople have strenuously reiterated that neither the secretary of State nor the president will be 
hurried into making any decisions," Book wrote. "In short, 'Keystone Standard Time' seems poised to drag 
on a little longer ... it could potentially stretch beyond the November 4, 2014, midterm elections." 

As the Nebraska drama played on, billionaire anti-KXL climate activist Tom Steyer hosted a half-dozen 
Democratic senators at his San Francisco home for a fundraiser last night that sent $400,000 to the 
party's upper-chamber campaign effort. Steyer announced plans Monday to spend $100 million or more 
on electing climate-friendly candidates this fall. 

Senate Majority Leader Harry Reid's (D-Nev.) remarks to the 70 attendees "focused on the importance of 
creating an offset to the Koch brothers," the energy magnates known for their lavish campaign spending 
in support of conservative candidates, according to a source at the Steyer fundraiser who spoke on 
condition of anonymity. 

Vice President AI Gore also addressed the crowd, calling Steyer "Mr. Tipping Point" in the fight to bring 
climate change back to the top of the Democratic agenda, the source said, while Sens. Sheldon 
Whitehouse (D-R. I.) and Patrick Leahy (D-Vt.) homed in on "how exposed the Republicans are for 
adopting and promoting a basic anti-science position." 

Also in the crowd were Sens. Jeanne Shaheen (D-N.H.), Mark Udall (D-Colo.) and Ben Cardin (D-Md.), 
as well as Rep. Gary Peters (D-Mich.), who is running to replace retiring Sen. Carl Levin (D-Mich.). Peters 
is the only one of 10 Democratic candidates in the nation's most hotly contested Senate races to openly 
criticize KXL Feb. 18). 

Steyer himself, who co-hosted the fundraiser with donors Mark and Susie Tompkins Buell and Wade 
Randlett, spoke to his guests about new polling on KXL that his advisers will publicly release today. The 
survey focuses on the importance of the end use of KXL's emissions-heavy Canadian oil sands crude -
namely, whether it stays in the United States or is exported, in raw or refined form-- in terms of voter 
opinion about the pipeline. 

Among the crowd of more than five dozen people dining on grass-fed beef and salmon at Steyer's home, 
according to the source in attendance, were League of Conservation Voters President Gene Karpinski 
and former Sierra Club chief Carl Pope. 

AIR POLLUTION: 
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Federal judges skeptical of industry challenge to EPA soot standard 

Jeremy P. Jacobs, E&E reporter 

Published: Thursday, February 20, 2014 

Federal appellate judges were skeptical today of a broad industry challenge to U.S. EPA's new air 
standard for fine particles, or soot. 

The National Association of Manufacturers, U.S. Chamber of Commerce and other industry groups are 
seeking to vacate EPA's decision a little more than a year ago to tighten the National Ambient Air Quality 
Standard for fine particles from 15 micrograms per cubic meter over a year to 12 micrograms. 

EPA justified making the standard more stringent by pointing to a series of scientific studies that have 
linked exposure to the particles, which come from tailpipes, power plants, drilling operations and boilers, 
to a variety of cardiovascular ailments Dec. 14, 2012). 

But industry groups claimed they submitted their own studies that suggested retaining the 15-microgram 
standard was sufficient. 

William Wehrum of Hunton and Williams LLP, representing industry, told the U.S. Court of Appeals for the 
District of Columbia Circuit that EPA "put its thumb on the scale" in deciding which studies to give greater 
weight to. 

"We submitted data, and there is no indication the agency responded," Wehrum said. 

But at least two members of the three-judge panel suggested the agency deserves deference in setting 
the standard. 

Judge Brett Kavanaugh, a Republican appointee who has previously criticized EPA air rules, said bluntly 
at one point that industry is facing an "uphill climb" because EPA's Clean Air Scientific Advisory 
Committee, or CASAC, unanimously recommended the level EPA promulgated. 

Kavanaugh said that he was "having trouble seeing how EPA could be deemed to have acted unlawfully" 
and that he was "not seeing how we can second-guess this," since EPA waded through thousands of 
studies and used its discretion in setting the standard. 

Judge David Tatel, a Democratic appointee, appeared to agree. He noted that previous D.C. Circuit cases 
have held that it is appropriate for the agency to consider all studies early in the rule making process, then 
winnow down that number later. 

"We have cases saying that's an appropriate way for the agencies to proceed," he said. 

Eric Hostetler of the Department of Justice, representing EPA, sought to build upon the judges' 
questioning. He said the standard "easily meets the applicable deferential standard of review." 

Environmentalists have applauded the new standard, pointing out that the previous limits were set in 1997 
and were widely regarded as insufficient to protect public health. 

Industry groups, however, criticized them and quickly filed the current lawsuit. In addition to their 
argument regarding the scientific studies, they challenged EPA's decision to change the monitoring 
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system for determining whether areas are in attainment of the new standard, as well as eliminate the 
ability of states to average results for more than one monitor. The rule called for near-road monitoring, 
which industry claims will reflect exaggerated results from traffic that isn't representative of the area as a 
whole. 

Tatel and Kavanaugh were joined on the panel by Judge Janice Rogers Brown, another Republican 
appointee. In a good sign for EPA, they asked very few questions of Hostetler. 

Kavanaugh did question Hostetler about the near-road monitoring, though. He responded that the 
requirement was aimed at making sure EPA has data that are representative of where people live. In 
urban areas, he said, vulnerable populations-- such as low-income households-- frequently live near 
roadways and are exposed to high levels of particulate matter due to tailpipe emissions. 

It was "eminently reasonable for EPA to fill a gap" in its monitoring, Hostetler said. 

BIOFUELS: 

RFS rollback would put policy on 'manageable' track -- EPA 
transportation chief 

Amanda Peterka, E&E reporter 

Published: Thursday, February 20, 2014 

ORLANDO, Fla.-- A proposal to reduce the renewable fuel mandate that many saw as a step backward 
for federal biofuels policy was in fact an attempt to define a "manageable trajectory" going forward, U.S. 
EPA's transportation head said yesterday. 

Christopher Grundler told an ethanol industry audience here that EPA aimed to address practical realities 
in the marketplace-- not undermine the biofuels industry. The agency and the Obama administration 
remain fully committed to the industry, he said. 

"Biofuels has got to be part of that solution set" for reducing emissions in the transportation sector, EPA's 
Office of Transportation and Air Quality director said. "In my opinion, it's way, way too early to declare 
failure here." 

EPA's proposal, though, calls for a 16 percent cut in ethanol and advanced biofuel usage this year 
compared with the level set out in the 2007 Energy Independence and Security Act. The agency would 
mandate 13 billion gallons of conventional ethanol -- 1.4 billion gallons below what the act requires -- and 
2 billion gallons of advanced biofuels made from feedstocks other than cornstarch, a reduction of 1.75 
billion gallons from the act's goal. 

The agency cited concerns with an "inadequate domestic supply" of biofuels, the limit to the amount of 
ethanol that can be used in today's fueling infrastructure and low confidence that the nation can produce 
a substantial amount of next-generation biofuels this year Nov. 15, 2013). 

The rule, which was leaked in draft form ahead of the official November proposal, has been EPA's most 
controversial renewable fuel decision to date. 

A December public hearing on the proposed rule drew a record number of attendees and testifiers, many 
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of whom told personal stories both in support of and in opposition to the proposal. One college student 
drove more than 800 miles from Michigan to Washington, D.C., to testify in support of biofuels. 

A team of about a dozen EPA employees is currently wading through more than 140,000 written public 
comments, 6,000 of which are unique, Grundler said. Hundreds of the comments were more than 100 
pages in length. 

Oil industry representatives, livestock producers and food manufacturers have generally opposed the 
proposal, arguing that the agency came up short. 

"While the agency took a step in the right direction, we still have concerns that the proposal doesn't go far 
enough to protect consumers," the American Petroleum Institute says. 

Biofuels producers and farmers, on the other hand, submitted thousands of comments in opposition 
because they felt it missed the mark in the opposite direction. They say EPA has no legal basis for 
proposing such deep reductions. 

"They're mad as hell," National Corn Growers Association Vice President for Public Policy Jon Doggett 
said this week about the extent of the commenting. 

While finding a middle ground will be a weighty task, EPA is aiming to finalize the rule by midnight June 
20. 

Grundler told ethanol industry representatives in Orlando at the Renewable Fuels Association's annual 
conference that the rule could change to take into account updated information and all the public 
comments. 

"What I think are central points for the policy going forward is: How do we put this on a manageable 
trajectory?" he said. "What does it look like, what is it reasonable for us to assume is that growth pattern? 
And how can we be more predictable about this so we don't go through this argument year after year?" 

In a discussion with reporters after his speech, Grundler defined a "manageable trajectory" as one that 
shows steady growth in the overall biofuels space and remains neutral among the various types of 
renewable fuels. 

"It does the country, the society, the economy, no good if these fuels aren't used," Grundler told reporters. 
"We're not going to be reducing emissions if they're not used." 

Grundler also told reporters that the agency has attempted to be conservative in its estimates of cellulosic 
biofuel production, or the generation of advanced biofuels from plant-based materials like agricultural 
residue and switch grass. EPA has consistently overshot with its estimations of production and lost a 
federal court case over its 2012 number. In the 2014 proposal, the agency pegged cellulosic production at 
17 million gallons. 

"I'm not happy that the EPA has been wrong every year about this," Grundler said. "We are looking at 
what processes we're using to estimate future cellulosic production. And it's hard. There's a considerable 
amount of uncertainty." 

EPA in general believes that the policy must address "practical realities" in the ethanol marketplace today, 
including the 10 percent blend wall, or the technically feasible ethanol saturation point in the marketplace. 

What EPA is not proposing to do, the transportation chief said, is be a price-setting agency for Renewable 
Identification Numbers, or the credits associated with gallons of biofuels that refiners buy and sell to meet 
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their annual obligations. Skyrocketing RIN prices last year prompted an outcry by refiners that the country 
had hit the blend wall and that the renewable fuel standard had become unworkable. 

Documents show that the White House was concerned about high RIN prices during an interagency 
review of EPA's proposal Jan. 6). The price for RINs dropped when a draft of the proposal 
was leaked and refiners learned they might have to blend less ethanol into gasoline this year. 

Grundler said he has tried "very, very hard" to avoid predicting RIN prices and the effect they have on 
retail gasoline prices. Grundler, a Michigander who has led EPA's transportation office for only about 17 
months, also took full credit for the proposal despite the lengthy and rigorous review process. 

"I want to own this proposal. This was EPA's proposal. This was EPA's decision," he said. "We were 
addressing what we consider practical realities in the marketplace. We saw no way to get from A to B." 

BIOFUELS: 

'Forever young' duckweed has big potential as raw material 

Amanda Peterka, E&E reporter 

Published: Thursday, February 20, 2014 

A flowering plant no larger than a pencil-tip eraser might emerge as an important raw material for 
biofuels. 

So say researchers who've completed the genome for that plant, duckweed. 

The kidney-shaped plant, Spirodela polyrhiza, that's also known as bayroot covers still water bodies in 
thick mats. Unlike other raw materials being considered for advanced biofuels, duckweed lacks the woody 
material that must be broken down in fuel production, regrows quickly and can be harvested easily. 

Knowing which genes affect which traits will allow researchers to engineer duckweed specifically for 
biofuel production, said Joachim Messing, director of the Waksman Institute of Microbiology at Rutgers 
University and senior author of the research. 

"New variants can be created with modified pathways for industrial applications," Messing said. 

Duckweed has been used traditionally as a green treatment for scrubbing pollutants. It has been found to 
lower nitrogen and phosphorus concentrations in farm runoff and to absorb metals and other pollutants. 

Messing joined researchers from the Department of Energy's Joint Genome Institute and several other 
facilities to complete the genome of duckweed. Results of their research were published yesterday in the 
journal Nature Communications. 

The scientists found duckweed has one of the smallest known plant genomes, about 27 percent fewer 
genes than Arabidopsis thaliana, which was previously thought to be the smallest plant genome. 

Most surprisingly, the look into the plant at the molecular level showed that duckweed's genes remain in a 
juvenile state. 
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Messing called it a "forever young lifestyle." 

"There is an arrest in development and differentiation of organs," Messing said. "So this arrest allowed us 
to uncover regulatory networks that are required for differentiation and development." 

In a find especially useful for biofuel production, the sequencing showed that the genes responsible for 
cellulose and lignin -- the woody parts of plants that must be broken down before biofuel production -
were either missing or not well-developed through its arrested development. Other genes related to cell 
walls were lower than in other plants. 

On the other hand, the genes controlling the production of starch, the part of the plant used to make fuels, 
remained in the duckweed genome. Researchers projected that the genes were probably used to create 
starch-filled buds that help the plants sink to the bottom of ponds in cold winter weather. 

"Understanding which genes produce which traits will allow researchers to create new varieties of 
duckweed with enhanced biofuel traits, such as increased reduction of cellulose or increased starch or 
even higher lipid production," according to a statement on the study. 

Duckweed has other traits that would help with biofuel production. It has, for example, one of the quickest 
growing times of any plant: Under optimal conditions, the fastest-growing ones can clone themselves and 
double in less than 30 hours. 

One company, Ceres Energy Group, is already producing electricity from duckweed. Messing estimated it 
would take about another five years to produce biofuels from the plant. 

The study's implications go beyond biofuels. 

"The sequencing of this genome opens new frontiers in the molecular biology of aquatic plants," Messing 
said. "This publication represents the single largest advancement in this field and a new milestone in plant 
molecular biology and evolution." 

ETHANOL: 

Big retailers to warn customers about E15 

Amanda Peterka, E&E reporter 

Published: Thursday, February 20, 2014 

Three large retailers plan to warn customers around the country this spring that high levels of ethanol 
could damage their lawn mowers and chain saws. 

Lowe's Companies Inc., Wai-Mart Stores Inc. and True Value Co. will all carry labels either in their stores 
or in catalogs warning customers that gasoline containing 15 percent ethanol, or E15, cannot be used in 
their outdoor equipment. The signs and ads feature a red hand gesturing to the reader to stop and 
contain the phrase "Look Before You Pump." 

The Outdoor Power Equipment Institute, a longtime critic of U.S. EPA's decision to approve the 
introduction of E15 into the marketplace, launched the campaign last year. 
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"The challenge for our industry is the machinery today are designed for a specific fuel," Kris Kiser, 
president and CEO of the institute, said this week at an ethanol industry conference in Orlando, Fla. "One 
of the reasons we've taken the position we have on E15 is the machine is not designed to run on it." 

EPA has approved E15 for use only in cars with model years 2001 and newer. Legally, outdoor power 
equipment, motorcycles and boats are not allowed to use the fuel --they are approved only for fuel with 
an ethanol content of up to 10 percent-- because of ethanol's corrosive nature. 

But retailers say they worry that power equipment customers will fuel up with E15, and consequently 
damage their equipment, as it becomes more of a dominant fuel found in gas stations. 

The "Look Before You Pump" campaign is "exactly what our stores need to meet the challenges posed by 
higher ethanol fuel blends," said Ken Goodgame, senior vice president and chief merchandising officer at 
True Value. 

Some Lowe's and Wai-Mart stores already carry the signage. True Value will carry the warning on the 
back cover of its spring outdoor power catalog. The DIY Network is also supporting the program through 
social media and messaging on its TV shows. 

About 60 stations in 12 states today offer E15 as a fuel choice, according to the Renewable Fuels 
Association. 

NUCLEAR WASTE: 

Monitors detect airborne radiation near N.M. repository 

Published: Thursday, February 20, 2014 

An independent monitoring center said yesterday it found radioactive isotopes in an air sensor a half-mile 
from the Carlsbad, N.M., nuclear waste repository that was shut down last week, but the readings were 
far below what U.S. EPA deems unsafe. 

The filter from a monitor northwest of the Waste Isolation Pilot Plant, which stores radioactive materials 
from military facilities, detected trace amounts of americium and plutonium, said Russell Hardy, the 
director of the Carlsbad Environmental Monitoring and Research Center. 

The levels are low enough that "you could eat it and it wouldn't hurt you," Hardy said. 

The levels are the highest ever detected at or around the site, which has remained closed to all 
nonessential personnel after sensors inside the facility detected airborne radiation. The plant had 
temporarily shut down two weeks ago when a truck delivering salt caught fire at an underground mine 
within the site. 

That fire was in an area that Department of Energy officials said was separate from where nuclear waste 
is stored. A second air sampling station 11 miles from the plant showed no radiation, Hardy said 

Feb. 19). -- SP 

UNITED KINGDOM: 
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E.U. sues Britain for exceeding air pollution limits 

Published: Thursday, February 20, 2014 

The European Commission is suing Britain for exceeding air pollution limits from traffic, a case that will 
force the country to introduce tougher air pollution restrictions or face hefty fines. 

Britain has two months to respond to the case, introduced today, which accuses the country of exceeding 
E.U. limits for nitrogen dioxide pollution. Air pollution causes around 29,000 early deaths each year, 
according to British government advisers, making it the country's second biggest killer after smoking. 

The lawsuit follows a ruling by the country's Supreme Court in May 2013 that found the country guilty of 
breaking the E.U. Air Quality Directive. Government plans to improve air quality would not reach E.U. 
standards in the most affected areas until 2020, and in London until 2025 -- 15 years after the original 
deadline. 

Twenty-two E.U. member states are also struggling to meet the law's requirements, according to the 
European Commission (Ben Garside, Feb. 20). -- HG 

CHINA: 

Beijing issues first emergency air pollution alert 

Published: Thursday, February 20, 2014 

The Chinese capital of Beijing issued its first emergency pollution alert today as it asked residents to cut 
down on outdoor activities and construction to prevent dust formations that could exacerbate expected 
heavy smog in the next three days. 

The alert will require workers to spray roads frequently, and construction sites will use sprinklers to control 
dust. 

The decision shows the growing concern China's top leaders have for pollution in the often-smoggy 
capital, as residents push back against years of unfettered growth that has sometimes come at the 
expense of clean air, water and soil. 

The yellow alert issued by the Beijing Municipal Environmental Protection Bureau was the first use of a 
color-coded warning system it launched last year, even though readings from air monitors showed the city 
had seen other days this year with higher levels of particulate pollution (Dominique Patton, Feb. 
20). -- SP 

In Sao Paulo, Brazil, 33-year-old computer engineer Camila Menezello Lucena was both thirsty and perspiring by the 
time she arrived home from work. Normally, she would have gulped down several glasses of water before taking a 
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leisurely shower, but it was Tuesday and water was limited. 

SACRAMENTO -- California's Senate majority leader yesterday proposed a carbon tax for transportation fuel to 
replace part of the state's landmark cap-and-trade program for greenhouse gases but immediately ran into opposition 
from fellow top Democrats and environmental groups. 

Tres Amigas, the $1.9 billion project that aims to connect three U.S. electric grids, is nearing its initial construction 
phase -- assuming financing comes together. 

Dominion Virginia Power, the state's largest electricity supplier, has proposed to spend up to $500 million within the 
next decade to harden its transmission substations and other critical infrastructure against armed assaults and natural 
disasters, and stockpile crucial equipment for major damage recovery. 
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Brought to you by the Office of General Counsel Law 
Library 

Jennifer Turley, Law Librarian 

ASRC Primus Contractor 

U.S. Environmental Protection Agency 
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Office of General Counsel 

202/564-3971 

Tell us how we're doing- rate our customer service! 
http://www .surveymon key.com/s/e palibsurvey 
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To: Conger, Nick[Conger.Nick@epa.gov] 
From: Giles-AA, Cynthia 
Sent: Wed 2/5/2014 11:33:19 PM 
Subject: RE: it's that time of year again: time for federal agencies to weigh in on the KXL national 
interest determination--DEADLINE midday Fri. 

From: Conger, Nick 
Sent: Wednesday, February 05, 2014 6:20PM 
To: Giles-AA, Cynthia 
Subject: FW: it's that time of year again: time for federal agencies to weigh in on the KXL national 
interest determination--DEADLINE midday Fri. 

From: Johnson, Alisha 
Sent: Wednesday, February 05, 2014 2:43PM 
To: Conger, Nick; Bloomgren, David 
Subject: FW: it's that time of year again: time for federal agencies to weigh in on the KXL national 
interest determination--DEADLINE midday Fri. 
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From: Banerjee, Nee Ia r·-·-·-·-·-·Ex~·-s-·~·-Persorl"af"lirivacy-·-·-·-·-·-1 
Sent: Wednesday, Febr'ua-r-y-·oo-;-2b-f4-::r36-"PM-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·' 

To: Johnson, Alisha 
Subject: it's that time of year again: time for federal agencies to weigh in on the KXL national interest 
determination--DEADLINE midday Fri. 

And that means you, EPA. 

I know, I know, you are inundated with such requests. I'm not asking you to tell me what y'all 
plan to say. It's too early to bug you about that. But, we are doing a story about the issues each 
of the agencies that have been asked to comment on KXL will focus on. I know EPA took an 
interest in the draft SEIS: 

The FEIS seems to address those concerns. So, let's talk, yes? Anyone I can speak to between 
330 and 430 Thurs? Or Fri before midday?( Also, I'll be at the carbon hearing tomorrow am, if 
there's anyone who'll be there who can steal away to chat about this, I can do that, too.) 

Alisha, you are great, so I KNOW you wont send me some boring boilerplate on this. Instead 
you will offer me a human voice, a nuanced mind. On the record, if you'd be so kind. But we can 
go off the rec from time to time if that facilitates candor. 

Thanks. I look forward to it. 

All best 

Neela 

Neela Banetjee 

Energy and Environmental Policy Reporter 
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Los Angeles Times/Tribune Co. 

Ex. 6 - Personal Privacy 
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To: Miles, Erin[Miles.Erin@epa.gov]; Bromm, Susan[Bromm.Susan@epa.gov]; Rader, 
Cliff[Rader.Ciiff@epa.gov]; Conger, Nick[Conger.Nick@epa.gov]; Chester, 
Steven[Chester.Steven@epa.gov]; Hessert, Aimee[Hessert.Aimee@epa.gov] 
From: Giles-AA, Cynthia 
Sent: Wed 2/5/2014 5:57:48 PM 
Subject: RE: Request for document collection re: Keystone XL--Due February 7th 

From: Miles, Erin 
Sent: Wednesday, February 05, 2014 12:53 PM 
To: Bromm, Susan; Rader, Cliff; Conger, Nick; Chester, Steven; Giles-AA, Cynthia; Hessert, Aimee 
Subject: FW: Request for document collection re: Keystone XL--Due February 7th 

From: Levine, Carolyn 
Sent: Wednesday, February 05, 2014 11:52 AM 
To: Miles, Erin 
Subject: Request for document collection re: Keystone XL 

Hi Erin, 

Per the attached request from members of the House Energy and Commerce Committee, we are being asked to 
collect any relevant documents that address these items: 
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1. Has EPA shared any internal drafts or analyses relating to the Keystone XL pipeline with any non-
governmental organizations? If so, provide all documents relating to such communications. 

2. Has EPA provided tactical or strategic guidance or assistance concerning the approval process for the 
Keystone XL pipeline to groups opposing a permit for Keystone? If so, please provide all documents relating to such 
communications. 

Can you please check with those OECA employees who may have responsive documents, and provide copies of 
relevant documents to me by COB February 7? If this deadline is not doable, please email me (or have employees 
email me directly) to confirm names of employees who have responsive documents. 

Please let me know if you have any questions. Thanks for your help! 
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Conger, Nick[Conger.Nick@epa.gov] 
Giles-AA, Cynthia 
Fri 1/31/2014 9:02:39 PM 
RE: [epa_e-clips] US EPA- Daily News Clips- Friday, January 31, 2014 

Probably a letter not a FOIA 

Republican leaders said they want to know what ties the federal regulators have with environmental 
groups opposed to the Keystone XL pipeline. 
Rep. Fred Upton, R-Mich., chairman of the House Energy and Commerce Committee, and House 
Investigations Subcommittee Chairman Tim Murphy, R-Pa., sent a letter to Environmental Protection 
Agency Administrator Gina McCarthy asking about any ties with the Sierra Club. 

House leaders point to a report from Fox News saying a Freedom of Information Act request indicates the 
EPA may have discussed Sierra Club's "anti-Keystone agenda" off the record. 

Upton and Murphy said Wednesday that communication with parties outside the EPA is encouraged, but 
"we want to be sure those officials do not inappropriately share non-public planning and deliberative 
documents in a manner that undermines trust in the agency's process." 

Keystone XL, a cross-border oil pipeline from Canada, needs federal approval. The pipeline is 
controversial in part because the more viscous type of crude oil from Canada is seen as an environmental 
threat. 

President Obama said he'd weigh the national interest of the pipeline against its environmental footprint. 

Upton has been one of the more vocal supporters of the pipeline. He asked McCarthy to reply by Feb. 21. 

-----Original Message----
From: Conger, Nick 
Sent: Friday, January 31, 2014 3:57PM 
To: Giles-AA, Cynthia 
Subject: RE: [epa_e-clips] US EPA- Daily News Clips- Friday, January 31, 2014 

I don't think there is a pending FOIA. This is about the emails from OP that were released under FOIA a 
while back. 

Nick Conger 
Communications Director 
Office of Enforcement 
U.S. Environmental Protection Agency 
Office: (202) 564-6287 
Cell: (202) 412-2655 

-----Original Message----
From: Giles-AA, Cynthia 
Sent: Friday, January 31, 2014 8:40AM 
To: Conger, Nick 
Subject: FW: [epa_e-clips] US EPA- Daily News Clips- Friday, January 31, 2014 

Can you get a copy of the FOIA on Keystone and make sure we are in the loop on the response? Thanks 

-----Original Message-----
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From: EPA NEWS [mailto:us-epa-reports@vocus.com] 
Sent: Friday, January 31, 2014 7:00AM 
To: EPA E-Ciips 
Subject: [epa_e-clips] US EPA- Daily News Clips- Friday, January 31, 2014 

Good Morning. Here are your daily news clips. This is a service provided by HQ's Office of External 
Affairs and Environmental Education. 
Please click on the link below for the clips. Contact the Office of Media Relations at 202-564-4355 if you 
have any questions. 

http://us.vocuspr.com/Publish/518041/Forward_518041_1630334.htm?Email=epa_e
clips%401ists.epa.gov&Date=1 %2f31 %2f2014+ 7%3a00%3a14+AM 

You are currently subscribed to epa_e-clips as: giles-aa.cynthia@epa.gov 

To unsubscribe, send a blank email to leave-1449821-
2167756.535a966d3518043ccd 1 d3c9b3ca18283@lists.epa.gov 
OR: 
Use the listserver's web interface at https://lists.epa.gov/read/?forum=epa_e-clips to manage your 
subscription. 

For problems with this list, contact epa_e-clips-Owner@lists.epa.gov 
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To: 
From: 

Reynolds, Thomas[Reynolds.Thomas@epa.gov]; Conger, Nick[Conger.Nick@epa.gov] 
Giles-AA, Cynthia 

Sent: 
Subject: 

Fri 1/31/2014 8:22:39 PM 
RE: Energy Breaking News 

From: Reynolds, Thomas 
Sent: Friday, January 31, 2014 2:58PM 
To: Giles-AA, Cynthia; Conger, Nick 
Subject: FW: Energy Breaking News 

From: POLITICO Pro '"'-'-"=====-:.!======"'-'-'J 
Sent: Friday, January 31, 2014 2:55PM 
To: Reynolds, Thomas 
Subject: Energy Breaking News 

The State Department has just released a final environmental study of the Keystone XL oil 
pipeline that increases the odds that the long-debated project will win approval from the Obama 
administration, representing a major disappointment to climate activists. 

Today' s study contains findings similar to those of a March draft, which found that the project 
would not cause a major expansion of production from Canada's carbon-rich oil sands. 
However, it contains some additional language that could support environmentalists' criticisms 
of the project. 

The report is not the final word on Keystone- the State Department still must study whether 
building the Canada-to-Texas pipeline would be in the U.S. national interest, with the final call 
going to Secretary of State John Kerry. There is no deadline for a final decision. 

To change your alert settings, please go to 
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To: 
From: 
Sent: 
Subject: 
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Conger, Nick[Conger.Nick@epa.gov] 
Giles-AA, Cynthia 
Fri 1/31/2014 1:39:38 PM 
FW: [epa_e-clips] US EPA- Daily News Clips- Friday, January 31, 2014 

Can you get a copy of the FOIA on Keystone and make sure we are in the loop on the response? Thanks 

-----Original Message-----
From: EPA NEWS [mailto:us-epa-reports@vocus.com] 
Sent: Friday, January 31, 2014 7:00AM 
To: EPA E-Ciips 
Subject: [epa_e-clips] US EPA- Daily News Clips- Friday, January 31, 2014 

Good Morning. Here are your daily news clips. This is a service provided by HQ's Office of External 
Affairs and Environmental Education. 
Please click on the link below for the clips. Contact the Office of Media Relations at 202-564-4355 if you 
have any questions. 

http://us.vocuspr.com/Publish/518041/Forward_518041_1630334.htm?Email=epa_e
clips%401ists.epa.gov&Date=1 %2f31 %2f2014+ 7%3a00%3a14+AM 

You are currently subscribed to epa_e-clips as: giles-aa.cynthia@epa.gov 

To unsubscribe, send a blank email to leave-1449821-
2167756.535a966d3518043ccd 1 d3c9b3ca18283@lists.epa.gov 
OR: 
Use the listserver's web interface at https://lists.epa.gov/read/?forum=epa_e-clips to manage your 
subscription. 

For problems with this list, contact epa_e-clips-Owner@lists.epa.gov 
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